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degree, to regular metliod, the chaotic maft, 
and form a concatenation through the 
whole. He purfuecj the fcheme : and fucb 
was the origin of the enfuing (heets. A^ 
to the execution of the defign, it is not 
his province to pronounce. All he fliall 
fay is, that he hopes the reader will not ex^ 
ped in fuch coUedion the ne plus ultra of 
inveftigation, or in thofe obfervations a 
profeffed treatife on the fubjed ; but to re- 
member that they are no other than a col- 
ledion of a few authorities thrown together 
with a few remarks, with a defign originr 
ally to fatisfy his own doubts, and not urr 
ged by a prefumption of being capable of 
yielding inftrudion to others. However, 
from the approbation which fonie have been 
pleafed to exprefs of them, and in the hopq 
that they may fave to others the trouble 
which He has experienced, he is influenced 
to fubmit them to the public eye: and 
fliould they throw any further light on fo 
tfuly interefting a fubjed, the Author would 
feel himfelf ineffably happy in being in the 
leaft inftrumental to the elucidation of 4 
dodrine fo important aqd extenfivc; in its 
confequences. 

o A5 



PREFACE, t 

As thefe fhcets were not defigned aa 2^, 
regular treaiife on the fubjed, but merely 
to affift the Author in his refearches, and tQ 
have reeourfe to for the purpofe of direding 
him at once to the feveral books In which 
the points he has coUeded might be found, 
when the hurry of the moment would not 
permit him to hunt his fubje£t through vo- 
lume after volume, be has been frequent in 
his references ; and has fometimes, perhaps, 
2i.dded obfervations and allufions which 
fome of his readers may poffibly think fo- 
reign to his purfuit : but as the intention of 
the work is thus explained, and as he has 
found thofe obfervations and allufions fre- 
quently ufeful to himfelf, he imagined that 
they might fometimes prove fo to others ; 
?ind as they would take up but little room, 
he has fqffered them to remain. 

Some apology may notwithftanding be 
expeded for throwing it out in fo crude a 
ilate; but as to this he (hall only fay, that 
he found himfelf neceffitated either to fup- 
prefs it entirely, or to publifh it as it is.— • 
Pe preferred the latter; and he triifts to the 
Candour pf the world. 
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Page 9. Kftc 14. yir orgln rw^ origin. 

3^i» i*- 4* j^r teh read th€ I Attd in tbt mairgin igainji line 9. n^d 

copyholder. 
55* — I. Jor and read or. 
73. -.•14. y?r/>tf out and. 
146. «- 1 1« ybr entry read birth. 

*rhe n6te (m) referred {6 page 53, occurs in page 54, by reaibn of the length 
of note (/). If the reader therefore ihould not find the authorities or 
notes in the page in which they are referred to» he Is requefled to turn 
*to the end of the note immediately preceding fuch letter of reference* 

^t the end of page 169. add,— But there is a difference as to this rule with 
rtfpc6l to Cop V HOLD 8 ; for though if a furrcnder be to the ufc of the 
furrenderor for life, with remainder to a ftranger in tail, and the ultimate 
limitation be to the heirs of the furrenderor, the efta'.es fhall coalefce ; (fee 
page 167.) Yet if the furrenderor take «o particular eflate himfeif^ and 
the ultimate limitation then be to his own heirs, fuch heirs (hall be ia 
BY PURCHASE and not by defcent. See i Leon. loi. pi. 13** Allen 
and Palmcr'8 cafe j and i Durnford and Eajl^ 630. Roc v. Quartlcy, 
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C H A P. I. 

S>t tte ®el6n of tbz anceftot. 

S E C T. I. 

0/ the NeceJ/ity of an aSiual Seijin. 

VCSSTORS, from whom heredita- i>«fcenttna 
ments can be derived by defcent, 
may be divided into thofe vfho have taken 
immediately by purchafe, and thofe who 
have themfelves fucceeded by defcent to 
thti hereditaments claimed. 

m 

There are indeed other methods of ac- 
quiring an efiate in lands and tenements^ 
and to which eftate the heirs of the perfons 
fo acquiring may inherit, which are nei- 
ther by defcent or purchafe j as by difleifin, Daeifin, 

B abatement^ 
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abatement, ^c. {a); fo by efcheat (i). 
But as an cftate acquired by diffeifin necef- 
farily implies an a£lualfetfin in tbe diflei- 
" for {c\ and as the eftate fo acquired is ac- 
quired by wrong (^), it is unneceflary to 
fpeak further of it here. And as to the 
BfchMt. title by efcheat, I (hall only fay, that the 
Wd, in order to obtain an a6:ual feiiin of 
the.premifes fo efcheated, ought abfolutely 
to enter, or bring his writ ot efcheat ; for 
if he neglefts to enter, or to fue out his 
writ, or does any a£t that amounts to an 
implied waiver of his right, his title by 
cicheat will be barred (^/). But when the 
lord has once obtained an adual feifin of 
the hereditaments fo efcheated, they be- 
come vefted in him in pofleifion, and de- 

fccnd 

{vi) Co, Liu. 3. b. 18. b. Plowd. 47. b. 

{b) Stc Co. Litt. 18. b. and note (2) (Harg. and 
£utl. edit.) 2 Blacijf. Comm. ch. xv. p. 244. And 
fee pojif ch. v. Of a remainder to the heirs of the body 
of a perfon taking no eftate htmfelf ; in which cafe the 
heirs take neither by defccnt or purchafe. 

{c) See Co. Lift. 3. b. 18. b. 153. b. 257. b* 
Litt. fee. 279. and Co. Lift. igi. a. See alfo 1 Burr. 

III. and pojlj fee. 3. 

* 

{d) 2 Black/l. Comm. ch. XV. p. 245. (lOtK edit. 
1787.} See Co. Lift. 268. a. & b. and F. N. B. 144. 









§1. LAW OF DESCENTS. 

fcend from him as other eftates in pofleffion 
would. But as I intend, (at leaft princi- ^ 
pally) fpeaking of defcents as 4hey relate 
to common individuals (or tenants asfuch) 
only, I think the ufual divifion of eftates 
into fuch as are acquired by deferent or pur- 
chafe, fufEciently correal for my prefent 
purpofe. 

If the anceftor takes immediately by ^^jj!^^ 
PURCHASE, and the hereditaments pur- p**^****** 
chafed be corporeal, he generally, and in- 
deed always, if the inftrument by which 
they are conveyed is founded upon feodal 
principles, at the fame time acquires or re- 
ceives the corporal feifin or poOfeffioa there- 
of. If they are incorporeal hereditaments, 
and efpecially if they are reverficms^ or 
remainders, whereof no fuch corporal fei- 
fin can be had, then the property therein, 
whether it be vefted in pofTeffion, or in inte- 
reft only,or merely contingent, is conveyed 
or limited to, and fixed or fettled in fuch 
purchafer, at the time of fuch purchafe 
had. 

But whether the hereditaments purchafed 

be corporeal gr incorporeal, or in poiTef* 

% B 2 fion 
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(Ion or r^verfion, yet, cm fuch parcfaafe 
being completed, a»d the property in them 
being transferred^ fuch purcfaafer immedi<* 
ately becomes theftockof defcent, and the 
hereditaments fo purchafed become tranf- 
miffible to his own heirs. 
Kffn«nt»eft And hcrc it may not be improper to re- 
mark, that a remainder of inheritance, 
whether vefted or contingent, is tranf- 
miflible to the heirs of the perfonto whom 
limited (<?), equally with an eftate which 
is vefted in pofieffion. For it matters 
not whether there be, or be not, a ca- 
pacity in /ucb ViEUAi-^DZK of veiling in 
pofleflTion, if the polTeflSon were to become 
vacant ; (for in either of thefe cafes it (hall 
be defcendible ; ) but if a remainder be li- 
mited fo as to be contingent as to the 
PERSON to whom it is limited, here, while 
there is a want of capacity in fuch per- 
son to receive it, during fuch contin- 
gency, the remainder cannot poffibly be in- 
heritable ; for as there is no perfon who 

can 

(^) Sec Fearne on Continpni Rim. 286. (3d edit.) 
and vol. i. p. 534. (4th edit.) i Vifiy^ 47.* ^yt^ 
zFif- ii<)» and note f. %JtkinSj6n. m 
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§1. LAW OF DESCENTS. 5 

can take, there is no perfon from whom it 
can be derived {f)\ 

So alfo with refpc£l to executory de- Executory 
vifes : if, or fo foon as, there is a perfon 
capable of taking the expedant fee, fiiould 
the anterior one happen to determine ; then, 
or fo foon, it is fo far vefted or fixed [g) 
in fuch perfon as to become tranfmiffible to 
his heirs in a regular courfe of defcent {h). 

So alfo as to mere poffibili ties ; they poffibiimci. 
are defcendible to the heirs of the perfons 
entitled to them, in the fame manner as 

remainders or executory devifes (/). 

And 

{f) See I Fearm^ 534. 545. (4th edit.) 

{g) Lord Chancellor Talbot j when fpeaking of an in- 
tereft of this nature, faid, ^^ It does not indeed abfolutely 
Vijly becaufe the contingency may never arife : but it 
is carrying it too far to fay that it does not vejl at all,** 
And, accordingly, decreed that it did vest m fuch 
manner as to become tranfmijjible to the reprefentatives of 
the perfon entitled. Cafes Temp. Talb, 123. King v. 
Withers; and fee %Vefey^ 119. note f. and Fearne^ 
160. (p. 341* vol. i. 4thedit.} 

{h) Fearne^ 444. (3d edit.) See i Vef 411. 
O.Vef 119. and note f. Forrefler^ 121. P^/?, ch. iii. 
fee. 2. See 3 Durnf li Eaft^ 88. and % Burr. 1 134. 
5 Brown's Cafes in Pari. 388. 

(/) See I Strange^ 131— 6. 2 Atkins^ 618. Forr. 
123—4. 2 Blackfl. Comnj. 290. ch. xix. Fearm^ 444. 
(3d edit.) 3 Durnf li Eaji^ 88. and 2 Burr. ii^\. 
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Firft pur- 
chifer. 

Fixture of 
propertj. 
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And therefore, in the cafe of a pur- 
CHASER, the queftion is, Whether the pro- 
perty, intended to be conveyed, limited^ or 
transferred, of, or in fuch hereditaments, 

WA§ LEGALLY VESTED OR FIXED in fuch 

purchafer; or whether he was ever capable 
of taking fuch future intereft during the 
continuance of the particular eftate or an* 
terior fee, fliould it chance to have deter- 
mined or fallen ? And nat, Whether he 
bad ever had the corporal possession 
of thbfe which are corporeal, or what is 
TANTAMOUNT THERETO in incorporeal 
hereditaments ? (as receipt of rent, prefent-* 
ation to advowfon, &c.) For in many 
cafes, if fuch property be fixed by pur- 
chase, though the anceftor fo purchafing 
had never gained any affual feifin, yet his 
heir may inherit. 

By the feodal law indeed, an aftual and 
corporal inveftiture or feifin, or a regular 
attornment, was effential to the giving com- 
pletion to a transfer of property ; but at 
this day, by the introduftion of convey- 
ances, unknown to that inftitution,. at 
lead when that inftitution had attained its 
maturity; for devifes of lands were certain- 



§1. LAW OF DESCENTS. 

ly known in countries where, and at timca 
when, that fyftem. was received, though 
that fyftem was as certainly then in its 
youth {i) : At this day, I fay, fuch adual 

or 

(^i) That d^vifcs were known in this kingdom in the 
ti^e of the Saxons, fee Bacon on Eng, Ggv, b. %. ch. xli, 
p. 68. fol. (edit, of 1 7 39-) Sec Sullivan* s LeSf. left. 
XV. p. 145. 75th Law of Canute^ Tyrr. Htji, Engm 
V.^. p* 60. vol. i. foL Lambarde^s Pcramb* Kent^ 
441. 492. Spmmer of Gavelk. 84. Appendix, 197. 
(edit. 1726.) Robin/on on Gavetk. b. i. ch. ii. p. 30. 
b. 2. ch. V, p. 234. 242. 2 Blackfl. Comm. 373. ch* 
^xiii. See Halis Comtn. Law^ 251—2. ch. xi. 
(Runnington's edit.) Co* Litt. iii. b. and" note (i). 
Powell on Deviffs^ I. 

Laborious have been the refearches into the origin 
of feuds, and many and difcordant have been the hypo*> 
thefes advanced.: while fome prepofteroufly deny their 
eftal^lifhment till the fyftem Had attained its perfection, 
others, from the analogy which feveral of the cufloms 
of barbarous nation^ bear to thofe of feudal ufage, 
imagine they difcover traces of this fyftem in almoft 
every ftate upon earth. 

The polity of rude nations muft have been fimple, 
and fuch as their fituation and neceftities prompted, ra- 
ther than the refult of philofophical enquiry. All na- 
tions were originally rude : all nations had external 
enemies, and internal connexions and depeadencies. 
When population increafed, they endeavoured to en- 
large their borders. The wants and conftitution of 

S 4 man 
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or corporal feifin, is, in many cafes, not 

indifpenfably neceflary to the vcfting or 

' fixing 

man urged him to fociety ; fociety, as it conferred mu- 
tual benefits, required mutual aids. The idea of A 
PUBLIC or A STATE at length prevailed. Subordina- 
tion and rule were found abfolutely neceflary to the de- 
fence and well-being of fociety. When they had ac- 
quired new territories, they muft havcf defended them ; 
hence tbofe who {hared in the conquered lands con- 
, tributed to the general defence. Men, fecure under the 
ibadow of fociety, cultivated their polity, and ripened 
the fuggeftions of the moment into a regular fyflem. 
Among a nation of favages there mufl have been free- 
dom: "The chief of a petty plundering nation can 
never be defpotic ; the fpoil is fhared in common, and 
each individual defends his liberty as his own peculiar 
treafure. The firfl kings of Rome (fays Voltaire,) 
* were like the captains of the Buccaneers." ( i). 

' From circumflances thus fimilar, cdh we be furprifed 
at fimilar ufages ? Hence the analogy between the 
cufloms of barbarous nations (2). 

To illullrate this, let us jufl advert to the decimal 
divifion of flatcs. The celebrated divifion of this 
kingdom into counties, hundreds, and tythings, and 
the making each perfon in fuch tything anfwerable for 
his fellows, has been much and defervedly extolled for 

its 



• (i) See I Voltaire's Spirit of Nat.^Pnlim. Di/c.-^Pbt^ 
Ufith^f^^fi^A'^'^* and Mali. North, Antiq. vol. i. ch. 8. 
p, 163—4. 

(2) Sec Pref. to Mall North. Antiq. p. ix. Fergufhn en 
Cf'vil Socletj, part I. ch. i. and part 2. f. i. 

I 



§1. LAW OF DESCENTS, 

I 

fixing fuch a property in hereditaments as 
to be defcendible to the heirs of a pur-p 

CHASER. 

Thus 

it» wifdom, and generally attributed to Alfred. But 
foch divifion feems to have been (at leaft in feme mea- 
ftire, though perhaps not in its perfedl eftablifliment) 
prior to that immortal man. 

The divifion of a (late into lefs di(lri£ls would be one 
of the earlieft efForts of its civil polity (3). And we 
(hall prefently fee the caufe of fuch divifions being de^ 
Ofnalfy rmdc. 

Some have fuppofed the orgin of counties to have 
been frorti the government of the nations remaining 
in the conquered countries of Europe, who retained 
their lands in (allodia (4). However, counties, and 
hundreds, and tythings alfo, feerfi much more ancient 
than the time of Alfred, and to have been common to 
the northern nations {5). 

That they, or fomething very analogous to them, 
were known to the Britifh and Celtic nations, is alfo 

clear. 



(3) See ff^hit. Hifl. Mancb. b. i. ch. 8. fee. 4. p. 369^ 
tJor* Jntiq. vol. i. ch. 8. p. 174. 181. 

(4) Ste Dalrymple on Feud. Prop, 9. Sullivan* s Led. 
51. 197. 245. Spirit of Laws, b. 30. ch. 17, 18. 

(5) Sec Mill. Vietv ofEng, Gov. b. i. ch. 6. p. Ii8. 
b. 1. ch.9. p. 177. Forte/cue on Mon- prcf. xxxii. and p. 
U2. SuUivant 245. Spirit of Laws, b. 30. ch. 17. 
vol. ii. p. 376—7. Bickn. Alf 204. note. Pref, to 3 Co. 
7. b. and to 9 Co, 9. b. Co. Lift 168. a. & b. an4 
note (6), Stuarf^i Diff. on the EngU Conft. part 4. f. 3* 

P'^SO. ... 
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rMfltaut. Thus livery of feifin was, by the common- 
law, abfolutely eflential to the completion 

of 

clear ( 6}* The Romans had, in very ancient days, 
their centurians, deans, &c« The Hebrews alb had 
their rulers over thoufands, over hundreds, over fifties, 
and over tens (7 }• The Germans and other gothic 
nations feem to have been acquainted with hun* 
dreds (8). In China a pradice prevails nearly fimilar 
to our own divifion of hundreds and tythings: their 
towns are divided into four parts, (this, I prefume, fol- 
lows from i\i^form of their towns, which is fquan) 
(9) ; and thefe into fmaller divifions of itn houfes 
each, &c. &c. (10). In Japan, they eftablifh one out 
of every five heads of families as a magiftrate over the 
reft (ii)* But that which comes neareft to our own 
mode of divifion feems to have been that of Mexico 
and Peru. Peru was divided into fmall diftri^ con- 
taining ten families each : five of thefe compofed a 
higher clafs of fifty families % and two of thefe laft 
compofed another called an hundred : ten hundreds 

conftituted 



(6) JVbit. Manchefter. b. 1. ch. 8. f. 4. p. 370. and 
\ Watr. Walet^ b. 3* p. 185—6. (8vo. edit.) 

(7) See Lp^man, c. 9. p. 162. 

(i) Whit. Mancbi. b. i . c. ft. f. 4. p. 370. I Blaekjl. 
Comm. 116. Bacoft on Etfg. Gcv. b. i. c. 25. Stt jl^air*s 
Uift, Amer. Ind, 15. and note. Stttart's Dijj[. 9n Eng. Confix 

pt. 4. f. 2* p. 229* 

(9) See Mem. Acad. Sciett. Paris, vol. v. p. 296. Hiji* 
1718. art. vii. and fee the Ccdi 0/ GeMtcc Laws, cb. 14. 
p. 172 — 3. (0^. edit.) and Nftmk ch. xxxv.5. 

(10) Stt LeC$mft's Hift. of China ^ 291. 

(11) Spirt Lmv;s, b. 14. ch. 15. 
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of a feoffment ; without it the deed was a 
mere nullity, and conveyed no property 

whatever . 

conftituted the largeft divifion, confiding of a thoufand 
families, &c. (12}. 

Moft nations reckon by tens (13). The Athenians 
divided their city into ten parts or tribes, '&c. The 
tithes or tenths were paid to kings, &c. by many an- 
cient nations befide the Jews (i4). 

An effe& fo general muft have had as general 
a caufe. The divifton of our own kingdom feems 
neceflarily to have flowed from the then ftate of fociety 
prevailing among us ; the hiftory of which aflbciations 
in this ifland is deduced with great ability by Profeflbr 

Millar. 



«(i2) See Moif, Univ. Hift. vol. xxxviii. p. 469. and 
vol. xxxix. p. 14. 3 Blackft, Comm, ch. 4. p. 31. And 
fee Of the Hiud§9 Diviiionsj Co^ie of Gentoo La<wj, Pref. 
p. 115. 

(13) The. nncleni Scandinavians, indeed, had a great re- 
{pe&. for the number twel'Ui ; and from them feems the 
number of our jury to have been derived. It is obfervable, 
that we, to this day> reckon to twelve ; but then we return 
to ten : we do npt fay one and twelve^ but thirteen* and 
xontinue by /ceres. And to our Saxon anceitors are we to 
attribute the cuftom of numbering to twelve. See further 
^or^Ant. vol. i. ch. 4. p. 61— 65. ch. 7. p. 133 — 13S. 
ch. 8. p. 169. ch. 13. p-3s6. (note). 3 Blackft, Ccmm. 
349. ch.23. and p. 365. and note (^). See alfo 3 Roll. 
Jnc.Hift. b. 5. art. iv. and compare mth MaL c. 4. p« 
5S. and Pref. to ihid» 

(14) See Clayt, Chron* ^4/ Ileirew BiiU, 102. RoIL 
Anc. Hift. b. 2. part 2. ch. i. b. 6. ch. a. art. ix* /'a- 
trick on Gin. xu. v. 21. xxviii. v. ^s. 
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whatever to the feoflFee: infomuch that 
if the ffoffce ha4 died before livery, fuch 

livery 

Millar (i5)« Yet the decimal arrangement of tho(^ 
divifions is fuppofed by many to have been derived from 
the ecclefiafiical polity, and that from the Mofaic infti- 
tutions ( i6). But that fuch decimal arrangement was 
n9t from the Mofaic infiitution is clear, in that we fin4 
it among nations who were wholly unacquainted with 
either the Jewifh or the Chrifiian polity. 

* 

As the method of reckoning by tens was thus com- 
mon to moft nations, we muft feek a caufe which was 
equally common to them : and this caufe, moft pro- 
bably, was the number of thofe natural inftruments of 
notation which every one carries about him, the fin- 
gers. This was a caufe common to all, and which, 
therefore, all might have followed (ly). This method 
pf reckoning was fimple ; and fimple muft have been 
the method of early times, when people were yet rude* 
The American Indians are yet favage, and they conti* 
nue to make ufe of this method to this day ( 1 8). More 
examples of general congruity might be feleded, (as 
the trial by ordeal, for inftance :) but when we find a 
caufe to be general, (hall we be furprized at a general 

efltca? 

From 



immrmrmmmmK^miftm 



(15) See his Fiiw e/Engl, Gov. 

(16) Ste Miliar, b. i« c. 6. p. 114. Baccn on Eng, 
Gov. part I. €.26. (fol. edit. 1739.) 

(17) Sec Millar^s Fiev) of Eng. Gov. b, i. ch. 6. p. 
115. and note (. AdairU Amer. Ind. 79—80. and cote 
136. 

(18) See Adair as above. 
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livery could not be made to his heir; nor 
could he inherit without it (/). As the an- 

ceftor 

From the fame fource are we to trace the analogy 

between the ufages of barbarous dates and thofe of the 

feudal fyftem. But yet the caufes of the irruption of 

the northern invaders of the empire, and their views of 

conqueft, but more efpecially the condition of thofe 

among whom they fettled, were almoft peculiar to 

themfelves, and eflcntially different from thofe of molt, 

if not all, others, who thus went conquering and to 

conquer; and therefore their fyftcm of government 

muft have been, in fome degree, iingular (19)* 

But dill this originally fimple, but latterly fo com* 
plicated, yet well -concerted fyftem, fo generally efia* 
blifhed in Europe, feemed calculated only for a nation 
of warriors, in their progrefs from an horde of favages to 
a fettled ftate. Ill-adapted to a refined or refining age, 
its corruption, its decline, gave birth to a conftitution^ 
more fitted for a community of men. 

Our Brttifl) anceftofs were once fayagcs like the rude 
natives of America; and were the Britons our cotem- 
poraries, and not our progenitors, we (Hould regard 
them lefs partially, and more readily allow tht equality. 
Our Germanic forefathers were alfo favage : the north- 
ern natioiis were addi6led to rapine and war, were rude 
and uncultivated : they even placed the happinefs of a 

future 



(19) Sec Dairjmflg*s Feudal Prof. ch. i. p. I. And 
Millar, b* i. ch. 4, p« 71. 
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ceftor had no property in the hereditaments 
intended to be conveyed, he could commu- 
nicate 

future ftate in cutting each other to pieces, and drink- 
ing beer from the fcull of an enemy 1 (ao) 

When an horde of thefe warriors fettled in a country, 
they were yet a piopUy and required the afEftance of 
each other, while thus furrounded by foes. Though 
the country was portioned out among the feveral indi- 
viduals entitled, yet each could not have defended his 
property by his own arm. The individuals were united, 
and formed a flate. Hence were provifions of a mili- 
tary nature referved. And as the caufes of early na- 
tions were, in general, very fimilar, the eiFedls were 
very fimilar alfo. Thus we difcover ufages analogous 
to thofe of the feudal fydem in various ftates ; as in 
Japan (21), Mexico (22), &c. &c. (23}. Lowman 
points out a great fimilar ity between the Hebrew and 
feudal fyftems (24) : Whitacr£ finds it in the Britifh 
polity, and thinks it coeval with the fifft government 

of 



(20) SttNor. Ant, vol.i.'cb. 6. p. I2C. aod comptre 
mihJJair, 65. 13^. and int Millmr^s Fiew^ b. i. c. 5. 
f* 2. p. 107. and Falcomr on Climatic icz^ b. 6. c. z* 
p. 347. 4to. 

(21) See Linfcbotiu, b. i. c. 26. p. 46. foh 

(22) Stt Volt. Spir, of Nat, vol. iii. ch, 147. p. 216. 
(Eng. 8vo. edit.) and Robtrtfon^s Hift. of Amtr. vol. iii. 
b. 7. 

(2^3) See Ztuari*s Vitw ofSodttj in Europe ; Fergufon on 
Ci'v, Society ; Miilar^t FitWi b. I. €.4. p. 72. ; AdairU 
Amor* Ind, 

(24) See Lowman «« the CMl Gov, of ih Hoi. cb. 4« 
apd i'ee Ainfwortb on tbiFentntiuck* 
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nicate none to his pofterity : in the fame R'"]'„''(„ 
manner as if a devifee.had died before the Yih*e"'" 
devifor, i^*^- 

of. our ifle, and extends it alio to other Celtic nations 

(»s)- 

That this fyflem was known, however, to our Ger- 
tnan anceflors, is clear ; and by them eAabliOied in the 
countries through which they pafled, or in which they 
fettled. By ihem wu it planted, or at leaft improved, 
in our illand ; though it did not receive its completion 
till the arrival of the Norman race (a6). 

To argue that it was not known to the Saxons, be- 
caufe it was not matured till the Norman xra, is, I 
think, abrurd. Can nothing ex\& till it is pcrfeft f At 
there are caufes common to all, or almoft all, nations, 
there will be fuggefiioni equally common : but the im- 
provements of what i^ thus fuggeded muft depend upon 
the fcveral Rates. Yet when we feek into the ufaget 
of early times, let us be careful to attribute them to 
Ample caufes {27). 

I well 

(25) Hifi. Uancb. b. I. c. 8. f. 3. Ind fte J IVarr. 
Wall!, b. 5. p. i86i ud 195 and 146. 

(16) See Millar, h. 1. c. 4. b. t. c. 1. p. 259- and 
cote*. Sullivam, led. ii. •ud iii. La<ui tf Far/iiturt, 
45. SiM«ri'ini<u> a/SBc.inEnr. b. ]. c. a. f. (. Firgufe* 
m Civ. Ste. pirt 1. f. z. Mall. Ntr. Am. vol. i. c. "6. 
p. ic6. See Sfir. ff Lavti, b. it. c. 6. b. 30. c. i. 
HMrgra'vii Nile to C» Litt.bi^. a. DOte.(0- t SU. Camm. 
C. 4. Bat. BH Eng, Gru. Halrymp. Ftud. Prep. Running- 
Hn «n fiali'i Com. Law, C, 5. p. 107. note (i). i Tjrr. 
Gtn. Hijt. Eag. iDtrod. p. 86. Stuart'i Diff. Antif. Engl. 
Canfi. put 3. r. I. and part 1. f. 4. 

(17) S«e Stuart'i Fitvi tf St. inEur. b. I. c. t. f. 4. 
p. 54. {410 edit.) DahympU tnFrnJai Pnf.Kh, 1. p. 7—8, 
Siuari't Diff. Jni.Eng, C§nfi.fut^ f. a. p. laa. and f. ], 
p. 347. 
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devifor, his heir could not have fucceeded. 
The death of the devifor is as effential to 
the completion of the devife, as the liverjr 
of feifin is to the completion of the feoff- 
ment. In both cafes, as thev could not 
operate before their confummation> there 
was nothing conveyed ; and confequently 
nothing could be inherited [m). 

« 

Conveyance Hcrc the feoffment was not perfcded 

incomplete * 

l"lhein- till the livery of feifin given, and fo no- 
«ft°'- thing 

I well know that the feudal fyilem w^s not fully 
completed till the Norman period ; all I contend for 
is, that it was known (however imperfe£lly) to the 
Saxons, and that they permitted the devifing of lands. 
** The feudal fyftem, (fays Sir John Dalrymplib,) 
was not eftablKhed at once in England, but by degrees^ ^ 
the fame was its progrefs in every* other country in 
Europe (28)." 

Some acquaintance with the feudal laws feems abfo- 
lutely eiTential to the elucidation of our own, as they 
are relative to property, &c. Yet neither Littleton 
jior Sir Edward Coke appears once to have alluded 
intentionally to them; and ftill Baron Gilbert il- 
luftrates the works of both of thofe celebrated authors, 
by recurring Xo feudal principles ! 

(/) See Co. Lift. 52. b. See alfo BulUr'sNsJiPriuSj 
256-— 7. See I Burr. 92. 

(m) See poji. ch, 4. 

ft 

(28) Dalrymp. Ftud. Prop. c. i, p. 17. and 33. 

/fry- At ^-i /-fi.'i / .'"" ^ ^u~i a. /'tith^ 'f ^ 
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thing pafTed to the anccftor ; but there are 
Cafes where the purchafe may be fo far 
complete in the life of the anceftor^ who 
dies before the perfedion or ultimate ef* 
fential of fuch purChafe, as to fix an in- 
heritable property in him, fo as to enable 
bis heirs to fucceed by descent to the he- 
reditaments purchafed, notwithftanding 
fuch deficiency of an abfolute perfedion : 
as where a fine had been» levied, fur cog- Fine. 

J J ' o A > T^ Cognwnrdics 

m%ance ae droit tantum^ occ. to A. m fee; before ex. 

and afterwards, but before execution, A. 

died: yet his heir might have entered: vct the heir 

' r (\ in by do. 

and though he were the fir ft who entered, *c*»f- 
yet he (hould have been in by descent, 
and a pofthumous nearer heir might have 
entered on him: it being a rule («), that 
where the heir takes any thing which 
might have been vefted in the anceftor, 
the heir (hall be in by descent. . 

Here, by the levying of the fine, the 
right was acknowledged on an adverfe 

fuit 

(») See I Co. q8. a. and b. Moore^ 140 — i. ca, 281. 
{ShellU^s cafe.) Of this rule ke Douglas , 506, note, 
I Fearne^ 102. (4th edit.) 2 Burrow^ 1 106. and 
I Hargrove^ s Law TraSfSy 497- 551. and pojl. ch. 5. 
and 2 Bla» Comm. ch. 15. p. 242* 



*'« *-; 
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fuit (o) to have been in the anceftor ; andt 
cohfequently, bis right was cftabliflied ; 
and the delivery of pofTeflion, on the writ 
of habere facias fetfmam^ was only to inveft 
him with the adual feifin of that which 
was confefled to have been in him of right, 
by a matter of record, and of which he 
setffn in had already a feifin in law(/). And here 

this 



law* 



(tf) Sec Mr. Hargrove's Note {c) to Co. Litt. lai. a« 
and I Cruife on Fines j 25, 

{p) Co. Litt. 266. b. 

But note : a common recovery veils no freehold, either 
in deed or in law, before execution Terved. See Moore^ 
141. cafe 281. Jenk. C^nt. 249. ^/. 40. Co. Litt* 
266, b. note (2). zCruifey 134. 

So that if' an elder brother fufFer a recovery, but no 
execution be fued, it will not make the iiAer to inherit 
in exclufion of the half-blood, SeePIowd, 43. b. 

Yet, if the perfon fufFering a recovery die before exe- 
cution, execution (hall, in many cafes, be fued out 
againft his heir.s : fo ihat whenferved^ it iQiall have re- 
lation to the aS of the anceftor, and the heir be in by 
defcent : as where A. fufFered a recovery with the ufe 
(among other ufes) to the heirs male of his body, 
and died before execution j on execution fervcd, his 
heir was adjudged in by defcent. Shelly^s cafe^ i Q. 
93. b. 106. b. See Co. Litt. ^61. h. j Co. 38. a» 
bee alfo 5 Burf. 2786—7. 

Sec 
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this cafe diflFers from the cafe before put of 
a feofFment : in this, the right and proper- 
ty were fixed in the anceftor before execu- 
tion ; in the other, the livery of feifin was 
peceffary to the fixture of fuch property ; 
as the feifin was not given, the property 
was pot fixed. 

But yet it muft be obferved, that though 
the heir thus toqk by defc,e7it from thi? an- 
ceftor to whom the fine wa^ fo levied, ftill 
was he eonfidered in a light which differed 
from that in which the common heir was 
taken ; he fliould not haye been ip ward : 
, Qeither. (hould he have had his age ; nor 
would behave tolled the entry of him who 
had right (y); (which are the charaflerift:- 
ics, in fonae meafure, of an eftate by pur- 
chafe.) Thus was he a being of a mongrel 
kind 5 fomething, as it were, between an 
heir and a purchafer^ partaking of the na- 
ture 

See further, of Execution : Of Ftnes^ i Crulfiy c. i. 
p, 3, c, 4. p. 57. Shep. Touchji. c. 2. p. 4. Coke*s 
Readings J Read. "2. Tra^Sy 230. 3 Comyns's Dig. Exr 
ecution (A. 6.) and Fines, (E. 9.) 

Of Recoveries : 2 Cruife^ c. 6. p. 1 34. See Dyer^ 
35, pi. 28. Ibid* 373 — 4, pL 15. Comynsj as above, 

(^) Sec. J Ca. 98. b. |o6. b, 

Ca 



20 ESSAY ON THE Ch%:t; 

ture of both, though more nearly agree- 
ing to the defcription of the former than of 
the latter* 

CopyhoMi. Again, with refpe<5 to copyholds; if 
.a furrender be made to the ufe of A. ia 
fee, and A. die before admittance, y6t the 
heir of A. (hall be admitted ; and upon: 
fiich hi8 admiflioA, he fhall be in BY 0£« 
SCENT from the furrender, to Which the 
admittance relkfcis {r)% - 

ixchange. ^' ' So alfo in thc cafc of an exchange : If 

^(?/i& parties dife brfore ^/Vi&^r enter, the ex- 

.change is void : but if one enter, aiid the 

other die before entry, yet his heir may 

enter; and fhall be in by descent (j). 

Devife. So, in cafe of a devife to A. in fee, and 

A. die after the devifor, without having 
ever made any adtual entry himfelf; yet 
his heir may enter, and fhall take by J)E- 

SCENT,"' (though the devifee had but a 

feifm 

(r) See5 JSttrr^K;. 2786— 7. Vaughan v. Atkins j 
and ktGilb. Ten. 271 — 2. (edit. 1730.) and p. 288. 
(3d edit. 1757). ^ohliifon oh Gavelk^ b. i. c. 6\ 
p. 98. 6 Viner*s Abr. Copyh. (B. e.) i Com* Dig. 
615- Borough Engliih. Carthew^ 275 — 6. 

« 

(i) SccP«-i/w, f.285, 286^ and I i?*/. 98. b. 
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fcifin in law (/). So alfo, on a devlfe by 
^iiftoflj. before the ftatutes of Hen. VIII. 
the heir of the devifee might have had a. 
writ of exgravi queruia, if the devifee had 
liied after the devifor, and before entry (ii). 
- If a perfon takes a remainder at the time K««*»nder, 
jof its creation, other wife than by way of 
ufe or dcvife, thefeifin'is delivered to the 
particular tenant of the freehold ; which 
feifin fhi^ll enure and give effed to all the 
remainders limited thereon (w). In cafe a 

remainder 

: (t) See Co. LitU iii. a. 440. b. 5 and kejenk. 
Rep. 227. pL 92. Dyery%iu pi. 16. 

r 

(«) See\P. N. B. 199. B; 200. B. and compare with 

£0. Liu. III. and F.N.B. 200. B. and note (<r}, 

p. 463. of 8^1 edit. 1755, 4to. 

« 
(w) See Liit. (. $0. 450. See alfo i Vent. 460—1. 

and 2 Bl. Comm,. 167* ch. ii. 

So the admiiHon of the particular tenant for life of 

years of copyhold premifes, is the aximiifion of him in 

remainder ; but fo as not to prejudice the lord of his 

fine^ where, by cuftom, fuch fine is due. See 4 Co. 

23. a. 2 LivintZf 107. i Fent. ^60— x. J^ms^ 

?^8. rtf. 488. 465. ca. 658* I Mod. 102. and 120 — i. 

%ex Cujlomaria^ ch. 17. p. 152. ch. 18. p. 166. Giltf. 

Ten. r5i. )8i. Co. Compl, Cppyh, C 56. p. 130./ and 

jSupplewiniy f. 7. p. 162. See .2 Comyns's Big.^yji- 

* Copyhold, (G. ,9.) 6 Viner'sJ^r.Co^yKi?. b.) and 

.{C. e.) ph IS* ^iuh. Courts^, %\^^ Vro* Jac. 3^1. 

^i\. ' ■ ........ 

■C3r 
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remainder be limited by way of ufe or by 
devife, as thefe modes were introduced 
(the latter, perhaps revived; fee ante^ p. 7. 
and note {k) iince the decline of the feiH 
dal fyftem, there needs no livery to be 
given at all ; yet the remainders fo limited 
become equally tranfmiiTibleto the heirs of 
the devifee, or ce^fdy que ufe* . And it is 
the fame with refpeiSt to executory devifes^ 
contingencies, and pofllbilhies {x). 

if a perfon took a remainder by a mefoe 
grant, fuch grant was anciently attended 
with attornment^ but now attornment is 
not neceffary (^). 

In the cafe alfo of equitable relations: 
if the anceftor executes articles of purchafe, 
and dies before fuch purchafe be completed, 
A COURT OF EQUITY Will cOmpel fuch com- 
pletion in favour of the heir of the pur- 
ehafer ; the vendor being confidered as a 
truftee for the vendee ; and the'^eftate (halt, 

IN THE CONTEMPLATION OF SUCH COUIlT, 

be deemed in fuch purcbafcr from the time 

of 

{x") Ante^ p# 4. afnd ^9/?. ch, 3. feft. 2. 

{y) See Gilh. Ten. Co. Litt. &c. under Attornment* 
And fee the ftatutes 4 and 5 Jnn» c. 16. and n Geo. 
-II. c. X9. and Co. Liit. 30^. a. note (i)f (Harg. & 
Butl. edit.} and Doug. 283. 
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of the execution of the articles, fo as to be 
capable of being devifed by fuch anceftor, 
or inheritable by his heir [z). 

Thus, in cafe the anceftor takes by pur- ^^^^^^^'''^ 
CHASE, he may be capable of tranfmitting ^•'y;^"^^ 

the property fo taken to his own heirs, 
Mrithout any adual poffeffion in himfelf; 
but if the anceftor himfelf takes by de- 
^CENT, it is abfolutely neceffary, in order 
to make him the ftock or terminus from 
whom the defcent fhould now run, and fo 
enable him totranfmit fuch hereditaments tG 
bis o^wn heirs, that he acquire an actual 
SEISIN of fuch as are corporeal, or what is 
equivalent thereto in fuch as are incorpo- 
real ; 

[%) Predid. Chanc. 320. i Vifey^/^yj. 2 Vef. 631* 
Sbep. Touchji. 429. note (2), (edit* of 1791.) 

But we muft not confound thefe equitable interefts 
with eftates at common-law ; for fuch an intereft as 
mentioned above is incapable of an a£lual feidn. It 
*is ftated from its analogy to the cafes preceding it, and 
not as furnifliing a rule for common-law efliates. For 
on the completion of the agreement by conveyance to . 
the heir, lUch heir would undoubtedly take by purchafe [ 
at common-law ; however, he may be conddered as 
being in by a court of cqOity. See poji* c. 5. 
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real (a) ; or that he exert fome a^k of 
ownerftiip over fuch as are in revcrfion or 
remainder expeftant upon an eftate of free- 
. hold [A). 

For though the heir of the perfon to 
whom the fine /ur cogn. de droit tantum^ 
&CC. was levied (r), or to whom the furren* 
der was made [d] : though the heir of the 
party to the exchange who died before 
entry (^); though the heir of the de- 
vifee {d) of the remainder- man {d), gr of 
the purchafer {^), (hall fucceed to the here* 

ditamentt 

(a) See 2 Bla. Comm. 209. ch, 14. Gilb. Ten. 12. 
Ce. LitL II. b. 15. a. 40. a. ajg. b. Hale*s Hift^af 
the Comm, Law^ 267. ch. 11. Wrighfs Tenuresi 
183. and note (9), ch. 3. 3 Rep, 41, b. 42. a. & b« 
8 Rep. 36. a. Noy*s Maximi^ 22—3. ch. 4. Kitehen. 
efCourtSy 218. (Engl. edit, of 1675.) See ^ff^lfen, 
526. But note : though it be neceflary that the an- 
ceftor befeifad^ yet it is by no means required that fuch 
feifm continue till the death of fuch anceftor : for if 
he had been feifed at any time during his life, and after*^ 
wards difTeifed, ftill, if he had not parted with bis right 
or property, bis heir Ihall inherit. See poji. f. 3. 
^t^ Coke on Fines, Read, 19. Trfl£is^ 270. Co. Lift, 
237. b. 

{b) Scepofij ch. 3. fee. i. 
(e) Sec antej p. 1 7. (d) See ante^ p. 20t 

(e) Secanif^ p. 22. Note; this is in equity onlj, 

7 
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ditaments of their refpedive anceflors iy 
defcenty though thofe anceflors had never 
had any oBual fcifin ; yet, in order to en#- 
able them to turn the defcent, and tranfmit 
fuch hereditaments to tbtir own heirs, it is 
indifpenfably neceflary that fuch perfon^ 
who fofucceed by descent, gain an act- 
ual POSSESSION, or what is equivalent 
thereto, in the refpedive prfimifes ; other- 
wife they {hall defcend, not to their heira, 
(as fuch,) but to thofe who fhall be able 
to fhew themfelves the right heirs of 
fuch firft purchaferj without any re- 
gard to any intermediate perfon who was 
never in the adual pofleffion of fuch here*- 
ditaments. 

Immediately on the death pf the ancef- 
tor, (whether fuch anceftor had taken by 
defcent or by purchafe,) or the intermedi- 
ate perfon to whom the eftate devolvecj, 
(whether fuch perfon had an aftual feifin ca: 
not,) the law cafts the eftate upon the 
heir {j) : And as he has thus the right, it 
gives him .alfo a prefumed pofleffion or 

feifin ; 





^ 
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(/) See a Bla. Com. 2Ci. ch. 14. Ca. LitU 15. b. 
237. a* and b. Sec 4 Co. 53. a. and b* Gilb. Ten. 

I&. 
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^mpdfe ^^^^^^ ; {^^^ ^ fpeo^i now of cftatcs in pof- 
feifia. fcffion.) On the death of the anccftor, as 
the paflfeilion would be otherwife vacant| 
the law fuppofes or prefumes ifto be in the 
heir; and this prefumptive poflfeflion or 
feifin is what is termed a pofTeiCon or feifia 

IN LAW. 

Aai»ire{- And we mull be careful to remark, that 

Sywroojf^ this poffeffion or feifin in law in the heir> 

J^^^p.* is, as we have dated it, ho more thanyZr^- 

*•"• fo/id or prefumed ; for if there be an ailual 

yy poffeffion or feifin, either by right or by 

wrong, in any other perfoq, fuch a£kual 

poffeffion or feifin rebuts the prefumptiou 

of a feifin in the heir {g). , 

If, 

V 

l8. See alfo Carthew^ 26p* (edit, of 1743.) ^°^ 
3 mif. 526. 

And fuch hetr immediately thereupon becomes te- 
nant to the lord : inafmuch^ that if he dies before 
entry, yet a relief fhall be paid on his death. See 
Mjtch.igi^ and 2 Com. Dig. 402. Copyh* (K. 11.) Co, 
Z.lV^ 339, b. note (i). See G;7i. Ten. 20. Brooke^ 
Relief y 2* 

(g) See Gilb. Ten. 22. 4 Rep. 58. a. and b. C#. 
Lift. 266. b« note (i), 277. a. Brooke^ tit. Dcwer^ 
66.75. Seifin, 13. Set Plowd*. 137* b. '^BacorCs 
Air. Leafe, (L 5.) p* 400, 401. (3d edit. 1768). 
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If, on the death of fuch anceftor, the ^^*"-* 
hereditaments defc^ending were in lease 
TOR YEARS to any, then the pofleffion of ytuT. 
the leflee for years gives, not a feifin or pof- 
feflion in latv^ but a feifin or pofleffion in 
DEED to fuch heir {b). 

If fuch hereditaments were leafed or li- TcMmef 
mited FOR LIFE, OR IN TAIL, fo that an h«ii. 
cftate of FREEHOLD was created, then the 
feifin or pofleffion in deed is infucb par- 
ticular TENANT (/). And though a NoWdiior 
perfon is faid lo ht feifed oi fuch revcrfion *c.oa.* 
or remainder thus expedlant upon an eftate 
of freehold, and fuch feifin is often ftyled a 
feifin in law ; and fo a feifinin deed and a 
feifin in law be fuppofed to exift together of 
the fame eftate ; yet this can be accounted 
for only by having recourfe to a fiftion 
which fuppofes that feifin to exift already 
in the reverfioner or remainder-man, 
which, ftridlly, muft be expe£lant upon, 

and 

{h) See the next fediion \ and ch. 3. fee. r. 

And the reverfioner may, in pleading, fay, that he 
was feifed in his demefne. See Plowdtn^ 191. and C$, 
Lift. 15. a. and note (3). 

(1) See poJi^ ch. 3. fee. i* 
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and be poftponed to, the determination of 
tAfmin the particular eftate. For one great dif- 
lindlion between fuch reverfion or re- 
mainder expedai^t upon a freehold, and 
an eft^te of which a perfon may have a 
feifin in Iaw> is this : that^ in the firfl: cafe, 
the pojfejfton is already full, and there* 
fore EXCLUDES A PRESUMPTION; and, 
in the other, the pojjejjion being vacant, 
the taw PRESUMES // to be in him who has 
4,v^u jmght. Again; the great diftinQion in 
this point between fuch reverfionary intereft 
and a right only to the hereditaments, is 
this : when a perfon has a right of property 
in the premifes, and a title to enter im- 
mediately into them, when the pof- 
feffion is vacant, then he has, as we have 
feen, a seisin in law ; but if the pojfejfon 
be JN ANOTHER PERSON, and he iias a 
title to enter, during such possession, 
he has but aright; by reafon of fuch 
jJofleffion being in fuch perfon. But, in 
the cafe of a reverfioner or remainder-man, 
his titl^to enter does not arife ////after 
the pojejjion of a rightful {k) tenant be ex- 

^ PIRED, 

[k) For though the rcvcrlloner, &c. may enter on 

bim who intriides on thc'deatb of the par^iqular teini^nt, 

/ anil 
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FIRED, and not while the pofTeilion is ia 
any one elfe. During the particular eftate, 
tlie pofleflion is in the particular tenant } 
but it is not till his poffeffion BB detER^ 
MINED that the reverfioner^s title to enter 
accrues. Now when his intereft be deter- 
mined, the law fuppofes the premifes to 
be vacant; (for if the particular tenant con- n«forc«p 
tinues the poflelfion after the eftate ended,; 
it would be a deforcement of the rever* 
fioner ; which being a wrong in the tenantf 
tTie law will not prefume ;) and upon thd 
determination, therefore, of the parrticular 
eftate, does the title of entry of the rever- 
fioner arife; and the pofleflion being thus 
fuppofed vacant, the law prefumes it to be 
in him who has title to enter : aad thus 
has he a fcifin in law; for fo is his feifiri 
now, and now very properly, called [1)1 
JSut then this feifin in law is never in the 
l-everfioner or remainder- man asfucb\ for 
;9S foon as the particular eftate is deter^ 

mined* 

and fo acquires the wrongful poffeffion ; yet, on the 
expiration of the eftate of the tenant, his intereft ceafes 
to be a reverdon or remainJer, and therefore not within 
pur after tion. 

(/) PUwL 29. 
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mined, it ceafes to be a reverfion or re- 
mainder, and becomes an eftate in pos«. 
SESSION {m): and, confequently, a remain^ 
der-man or reverfioner cannot ftridtly be 
faid to befeifed as/ucb, though it is fo faid 
ip common parlance. And though it is (o 
{aid, (that he has a feifin in law^ even da- 
ring the continuance of the particular ef-^ 
tate,) yet this ides^l feifin is not put upon a 
level with the ftri£l legal feifin ip the per- 
Ko dower fon entitled, when the pofTeffion is abfo- 
^'c»a' lately vacant : for notwithftanding it ap-. 
pears that of a feifin in law a widow may 
have her dower, yet ihe ftiall not have 
dower of the feifin we now mention j but; 
(hall wait for that ftrict feifin in law which 
takes place on the determination of the par- 
ticular eftate, in order not only to be en-t 
dowed, but even to be endowable («), 

Abttof. Byjt to return ; If, qn the death of the 

anceftor) 4 ftranger enters before the heir, 
and, in legal language, abates, then the 
j^dual poffeffion of the abator, though by 
wrong, (hall rebut the feifin or pofTeffion 

ia 

(n) See^j/2. ch. 3. fee. i. 
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in law of the heir [o). So, had the anccf* 
tor himfelf been disseised, and had died 
before afubfeqiient entry, the adual feifm 
1^ ould be in fuch difTeifee, and teh heir have 
but a right (/>). 

But when hereditaments defcend, and a ^^i^bjU* 
ftranger abates, yet, though the heir has ^"^ 
but A BIGHT remaining, he may releafe 
it to fuch abator (g\ So alfo if fuch he- If p^* 
reditaments be copyhold, and another be 
wrongfully admitted, the heir may releafe 
to the perfon fo admitted tenant (r): and 
indeed, this is the only method by which 
fuch his right may be transferred or deter** 

mined: 

(o) Brooiiy Dowifj 66. 75. 5//^«, 13. Co. Lift. 
277. a. Plowd, 137. b. 3 Bac. Abr. 400, 401. Leafe, 
&c. (I. 5.) Ante^^. 26. (j-). 

(p) This is implied in the very term dijfeifin. And 
fee Perkins^ fee. 280. and i BurroWy 106. and poji. 
. fee. 3. Gilb. Tin. 48. Hob, 322. 

{q) Brooke^ Defcent^ 27. See Lit t, fee, 448. Cq^ 
Litt. 275* 266. a. and b. 5 Com, Dig. 370. Releafe, 
(B. 2.) I Wood's Convey. 145. {Powell's e^\u) Tcu^bjl. J 
3<ti* 33 1 • 10 Co. 48*. 

(r) Co. Litt. 59. a. and note (2), 60, a. ^ Rep^ 
25^ See F.N. B.(^8. A. , See further S Com. Dig. 
395. Copyh. (I. I.) 6 Viner'sAbr. 74. Copyh. (Z. a). 
Co. Copyh. fee; 36. 
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Y mined ; for it canhot be done by furrebder, 
he having now nothing in the premifes on 
bTglvcu^ which a furrender can operate (/}. So alfo 
^''^* Sin infant of fifteen may releafe his gavel- 
kind lands to one in poffeffion of the free- 
A^rjgM^not hold (/), &c* &c. But though the right 
of the heir may be thus releafed to the per-' 
/ /ojtin.poffej/iorty yet li cannot be given or 
^ granted to any otber^ it not being in its na- 
ture gjantable {u). 

S?r.*'ia' ^^ ^^^ ^^^^ ^^ ^"^^ ^*g^* together with 

afeijin in law, his widow may claim her 

dower, though he die before entry (te;); 

and though that feifin in law abide in hitn 

but for a fingle moment (x). As where 

lands 

(j) Crtf. Jac: 36. /»/. II. And fee (>Viner*5 Ahu 
60. Copyh. (N, a.) pL 5. And feealfo 4 Co. 25, b*. 
^6. a. 
. (/) See Rohinf. ofGavelk, b. 2, c. 3. p. 197. 

' {u) I Wcod*s Convey. {PoweWs edit.) 183. Co. LUh 
di4» a. 266. a. 10 Co* 4S. a. Perkins^ fee. 280. 
^c. Touchji^ 231. 

(w) i///. r. 448. 681. C^ LtiL 31. a. 266. b. 
358. b. F.N.B. 149. D, DoSf. and Stud. dial. ii. 
cb. 15. Peri. fee. 304. Brooh, Dowery 66. 75* 
Fttz. Ab. Dower ^pL 15. 

(at) 2 5/<?. Ci?7;7OT. 132. ch. 8. Cro. Eliz. 503* 
^«//. ;Ar. P. 118. /V/z. -^^r. Dower^ 34. 42. 

As 
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lands defcend to ad heir who is married at 
the time of the defcent caji^ and a ftranger Abator. 

abates 

As reference is here made to Bull. NifiPriusy 118. it 
may not perhaps be improper to remark a paiTage which 
occurs in the page referred to of that work, lead (con- 
fiding too much in the refpeAability of that produdion) 
we fuiFer the truth to efcape us. It is there faid, that if 
the defendant plead ne unques feijie que dower^ ice. the 
widow may give in evidence a releafe to her hufband, or 
a SURRENDER to him by om who was feifed as joint- 
tenant withfuch hujband. And reference is made to 
2 Roll, 676. pU 10. (2 Roll. Ahr. Trial, (y).) (Evi- 
dence, pU 10.) Indeed this fcems to be merely a tran- 
fcript, (omitting the authorities,) or, more properly, 
a tranflation of i^^//, without any inquiry into the doc- 
trine inculcated, but taken upon trufl. For the learned 
author muft well have known that fuch furrender could 
NOT have been made\ as clearly one joint- tenant cannot 
furrender to his companion, by reafon of the unity of 
pofleffion. See Perkins, f. 586 — 7. Brooke, Surr. 13. 

Fitzherbert, Surr.2. Shephard^sTouchJlone^^PZ* Nay^ 
the very book referred to, in fupport of fuch pofition, 
eftabliflies the contrary docSlrine. (See 2 Roll Abr. 
Surrend. (>/. ) pi. i. p. 494. 1. 10. j and fee alfo 20 Viner^^ 
Surrenfd. (yf.) pL i. in the margin.) And, even in the 
paflage quoted, jR^Z/fpeaks with cautioa ; for when he 
mentions the releafe, he delivers it down with apparent 
confidence ; but, when fpeaking of the furrender, he in- 
forms us only that "^r" the cafe he cites fuch fur- 
render fiom one joint-tenant to his companion might 
be given in evidence on fuch plea; which feems to inti- 
mate that he had fome degree of doubt, and rcfted folely 
on that particular cafe. 
The only authority given us in M P. 118. is this of 

* D Rothy 
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abates on the death of the anceftor, and, 
during the poffeffion of the ftranger, the 
heir dies, his widow fhall be endowed {y). 
For as the law^ immediately on the death of 
the anceftor» cafis the eftate on the heir (z)^ 
and as the ftranger cannot abate till after 
the death of the anceftor, (for had he>ea« 
tered before^ he would not have been the 
abator of the heir, but the difleiflbr of the 
anceftor^) the feifin^in contemplation of law^ 
is in fuch heir iefore the abatement of the 
ftranger. For fuppofing that the ftranger 

had 

Roll; and RoO refers to 50 Ed. III. 15. But I cannot 
difcover any thing lA the Year-book of that period to 
countenance fuch an opinion : but in Af» 40 £J. IIL 
pL 21. fol. 41* b« a cafe is to be met with which de-* 
dares the dired contrary ; and reference is thi^re given 
to 22 Hen. VI. fol. 58. (it occurs Pafchay 22 Hen. VI. 
pL 14. foK 51. a. of the Tear-book;) and P. i2Hin,\V.. 
fol. J.8- {Pafehay 12 Hen. IV. pi. 7. fol. 20. b. 21. a.) 
which fee. 

The author has taken the liberty thus to point out fuch 
inaccuracy, (as he has occafionally .done, in the courfe of 
this eflay, with refpeA to fome other publications,} left,. 
in the hurry of the moment, himfelf or his readers might 
be mifled from the authority of that very ufeful work. 

(y) See Peri. fee. 37 1 — 2. Gj'lb. Ten. 28. (edit. 1730.) 
See alfo Pre/ion on Ejiatesy 546. ch. 7.5 and Brooke^ txU 
Dower y 75. 

(z) See Gilb, Ten. 27-8. (edit. 1730.) and p. 31. 
(3d edit. 1757.) 2 Blackji. Comm* 132. ch. 8. LitU 
fee. 448. Antey p, 25. (/)• 



§1. LAW OF DESCENTS, 35 

• 

had entered the very inftant that the an- 
ceftor died, yet, as the pofleffion was ne- 
ceflarily vacant before he could have ah^tedt 
the poffeffioq, during fuch vacancy, was 
prefqmed by the law to have been in the ,- ^ 
heir : and the law frequently permits an in- inftw«e. 

ilant to be cleft afunder ; for it tells US| 
that ^^ in things of an inftant there is A 
PRIORITY OF TIME; and the one fhall 
be faid to precede the other, although both 
fliall be faid to happen at one injlant j for 
every inftant, fays the law, contains the 

end of one time and the commencement of 

r 

another,'* &c. [a). But we muft not for- 
get, that though it thus cleaves 'an inftant 
into two parts, it gravely informs us, that 
it does not carry its pretenfions fo far as to > 
be able to carve it into three [b). 

But if the heir had nothttn married.at the s^'^" »• 

butted, 

time of the defcent caft, and a ftranger had 
abated, and afterwards the heir had married^ 

and died before a fubfequent feifin, his wife ' 

« 

fhould not be endowed. For, by the entry 

of 

I ' 

{a) See Co. Liit. 185. b. 298. a. i Co. 76. b, 

174, b. P/owd, 258, 

(h) See 6 Co, 33. a. b. 

Da 
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of the (Iranger^ his feinn in law is rehuttedi 
and, therefore, as he has no feifin either in 
deed or law, (and feifed he muft be^ fay 8 
Sir Edward Coke (r), either the one way 
or the other, during the coverture,) he 
^ has only a right remaining in him. And 
as a feifin, either in deed or in law, is thus 
eflential to give title of dower to the widow, 
and as the heir has now neither of thofe 

feifinS) by confequence his widow cannot 
Ko dower or bc dowablc {d) I as a widow can no more 
right. have dower of a right {e\ than an hufband 

can have his curtefy {f). 

There 

(r) OnLitU 31. a. and kc Peri, fee, 366. 

(d) Sec antey p. 26. 30. Brookiy Dower^ 66. 75. 
Leafe^ 57. Seijin^ 13. Co. Lift. 277. a. Plowd. 
137. b. Perk, fee. 367. 

{i) Note an error in Wood* 5 Injl. b. 2» ch. i. f. 5. 
p. 123. (edit of 1738.) where it is faid, that the wi- 
dow Oiall be endowed where the hulband has only a 
right. He feems to cite i Injl, 31, a. and b. in fup- 
. port of fuch affertion. But Lord Coke, neither there, 
nor elfewhere that I can find, fays that flie ihall be 
endowed of a right. Indeed, in the very place referred 
to, he fays pofitively, (as quoted as above,) that the 
hufband muft hefeifedy either in deed or in law, during 
the coverture ; and, therefore, in effeS, direflly con- 

tradids 
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There muft be a feifin in deed or In law 
in the hufband during the coverture to en- 
title the widow to dower ; and therefore, as 
in the cafe immediately before put, if tlie 
flranger had entered before the marriage of 
the heir, and the heir had died during the 
abatement, his wife could not be entitled to 
dower, becaufe the heir had no feiiin du- 
ring the coverture. So had the heir en- 
tered on the death of his anceftor, and 

gained 

tr^di^ls fuch pofition: for to fay that a perfon can be 
filiSED ^^ IN LAW, ^ARIGHT, IS a contradidion 
in terms* 

In the very next page to that now quoted, ^ood tells 
us froip the fame author, (i In/i, 32. a.) that the 
widow ihall not be endowed of a reverfion on an eftate 
for life, *' BECAUSE the hujband had neither a feifin in 
diid or in law*** Now if this be a reafon why ^e (hall 
not be endowed of fuch reverfion, it wiU be a reafon 
alfo why (he fhall not be endowed of fuch right ; fince 
of that alfo '* the hufband had neither a feifin in deed or in 
law.** But Wood^% opinion alone is not authority ; 
«* though (as C, J. Reeves obferves) he generally 
quotes very fair.'* See C, J. Reeves's InJiruSfions for 
the Study of the LaWy in the Collectanea Juridica, 
vol. i. p. 8o« 

(/) See Perkins^ f. 457. Co, Litt. 29. a. and % 
Cp- 59> b. 

D3 
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gained an a£);ual feiHn, and then, during 
his celibacy, had been dijf€ijfed\ and, qficr 
fuch dtjfetjin^ had married, and died 
before a fubfequent recovery of feifiti^ 
his widow fliould not be endowed (§•)• 
But had he, in the firft cafe, been married 
at the time of the defcent, and fo had a 
fcifin in law during the coverture ; or had 
he had an adual feifin after marriage^ and' 
then been diffeifed (^), or bad aliened his 
lands (/), his widow would be certainly 
dowable (i). 

^Jt'^^il But if the hereditaments defcend to a 
daughter or other heirefs, and fuch heirefs 
has a feifm in law unrebutted by another 

feifin, 

{g) Perk. fee. 366. Nor (hould the hufband, in 
fuch cafe, have his mrtefy. Perk* f. 458. 

{h) F.N.B.1^7. (E.) So of curtefy. Perk. 
f. 472. and Co, Litt. ^o, a. 

{/) Co. Liu. 32. a. F. N. B. 147. (E.) 

(i) For it is not neceflary that the feifin continue 
during the whole of the coverture: for though the 
diflblution of the marriage will deftroy dower, yet the 
difcontinuance of feifin will not. See Co. Litt. 31. a. 
^nd b. (But as to free-bench ofcopyhoUs^ the cuftoms 
\ generally require a dying feifed either in deed or in law.) 
See % Vef 633. % Atk. 526, and Co. litU 239. b. 
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fciiin) yet fuch feifm in law will not mtitle 
her hufband to the curtesy (/); unlefs E^cpdoa. 
it be in fpecial cafes, as of rents, advow* 
fons, &c. where the wifp dies before the 
rent becomes payable, or the advowfoo 
void J and this only from the neceflity of 
the cafe {m). 

If lands defcend to the heir, they fhall be fjf^'j^. 
ASSETS in his hands before entry {n). 

So a feifin in law only is fufficient to ATawanco. 

AVOW 

* 

(/) Co. Lift. 29* a. and n. (3}. 40. a. 2 Blackjf. 
Comm. 127. ch. 8. % Rip. 34. b. 36.3. F.N.B. 
143. (O.J 149. (D.) I Co. 97- b. Do£i. and Stud. 
b. I* ch. 7. and b. 2* ch. 15* Perk. Ten. p. le Curtefie^ 
U 457, 458' 4^4* 470- Brooke Ten. p. le Curtefie^ 7 
and 13. Dower ^ 75. Kitch. CourtSy 318. Finche's L. 
h. 2. ch. 3. p. 1 29* See 3 Atkins^ 469, and i Vefey^ 
307. 

{m) F. N. B. 149. (D,) Co. Lift* 29. a. and n. 
(5.) Perk. (. 468. &c. 2 Siderfin. no. 117. Brooke^ 
Ten. p. leCurtefie^ S'^9* Do5f. and Stud. b. 2. cb. 15, 
Kitcb. 318. I Co. 97* b. 2 Comm. 127. c. 8. See 
Prefion on Eftates^ 484—9. and i BaconU Ahr. 663» 
Curtefi of Eng. {C) feet. pi. 2. 

(«) Brooke^ jfjits p. Defc. 8. i Com. Dig. 422* 
(Affets, A.) 3 Vin. Abr. (Affcts, A.) pi. 3, Daltorft 
Sheriffs 126* ch* 26. 

D4 
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AVOW upon {o) ; but in order to maintain 
ASSIZE, or any ancestral writ, an 

wntof ACTUAL SEISIN is neccffary (^). But tbe 
heir, who has had only a feifin in law, or 
no feifin at all in himfelf, may maintain a 

£fpieet. writ of right, and allege an adual feifin in 
his anceftor {q\ 

mfhf *^ ^^^ ^^^^ privilege of alleging a feifin in 
the heir. ji^g anceftor is peculiar to an heir, or 
one who takes by DisCENT(r): as in 
maintaining a writ of right, an actual 
(Efpieei) SEISIN, by taking efplees, is neceflary to 
be alleged ; and as the heir, in the cafe now 
under confideration, has not fuch feifin in 

himfelf before entry, the law allows him 
to take advantage of and plead the feifin of 
Bye par. his anccftor. But as a purchafer takes 
immediately by his own aft, he can have 
no fuch anceftor in whom to allege fuch 

* feifin; 

(o) See 4 Co, 9, lO. 

(p) See 4 Co. 9, 10. LitL f. 681. And fee Com. 
Dig. Affize (B. 5.) Seifin, (C.) and Finery tit, 
Affize. s 

{j) See F. N. B. 3 BladJI. Comm. ice. &c- of 
writ of right. 

(r) See i Biacijl. Term Rep. C. B. Eajl. a8 
Ceo> 3. I— 6f Dally v. King, and fee 2 Jn/l. 3561 
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feifin i for the alleging fuch feifin is con* 
fined to ^N ANCESTOR, and has nothing 
to do with a F£offor, donor» &c« 
Such purchafer, therefore, in order to 
maintain fuch writ, muft count upon his 
OWN aSual feifin ; and if he has had no 
adual feiftn, he cannot maintain it. As if 
an eftate be dcvi fed to A. for life, with re- 
mainder to B. in fee, and B. die in the life- Rcmaiaitr. 
t ime of A^ here the remainder being 
veiled in intereft in B. his heir ihall inhe- 
rit, and take it when it falls : but the re- 
mainders-man cannot maintain a writ of 
right during the continuance of a prior ef- 
tate of freehold in poffeffion, having then on* 
ly an eftate in remainder : but the me- 
thod by which hemuft recover is by a for- rormedoft. 
MEDON (i) ; and in bringing which, it is ne- 
ceflary that he allege efplees in the particu- 
lar tenant {/)• 

But although the eftate defcending to the AaoUin. 
heir be fufficiently vefted in him before his '^ 

- own 

(i) See Fitzherherfs Nat. Brev. 117^ 3 Bkckjl. 
Comm* 191. ch. lo. 

(/) See DyeTy 140. pL 41. Brooke^ ExpleeSy I. 3. 10. 
HaUonF.N.B. 200. (B.) note (^), page 463. and 
214. (A.) note {c)y p. 49Z. 
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own adual entry or feifin thereof, as to the 
purpofes already mentioned, yet it is ab- 
iblutely and indifpenfably requtfite that he 
be ACTUALLY SEissD pf the hereditaments 
jb defcended, In order to make himself 
the ftock of defcent or terminus {u)^ and 
make fuch hereditaments tranfmiflible to 
HIS OWN bcirs. For if he die before 

ENTRY or other ACTUAL SEISIN OR 

possession obtained, the brother of the 
HALF BLOOD fhall fucceed to the inherit- 
ance, in exclufion of the filler of the 
whole {w) : as the perfon now claiming 
muft make himfelf heir to him who was 
LAST ACTUALLY SEISED by entry, receipt 
of rent, prefentation to advowfon, &c. or 

to THE ORIGINAL PURCHASER; or MESNB 

GRANTOR, as the cafe may require, 

(u) See ayiej p. 25. 

(tv) Hale's Com. Lawy ch. 11. p. 267* and fee Ibid* 
i6i. {Runnington^ s td\t.) 2 Blackft. Com. 228* ch. 14, 
LitU f.8. Co. Liu. 14, 15. &€• Brooke^ Deputy 
j;i. Jenk. Cent. 242. fh 2%. 
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SECTION ir. 

How an aSlual Seijin may he obtained. 

tN the preceding fe<^ion we have obferve^ pbtawiiig 

that anceftors, from whom an inherit- feiiinooa 

ance can be derived* may be divided into 

ihofe who have taken by purcbafe, andthofe 

who have thetnfelves fuccecded by defcent 

to the hereditaments claimed ; and as to 

thofe who have taken by purchafe, that 

the fixing of the property in the pi'e- 

mifes conveyed in the perfon fo taking, ia 

fuf&cient to render them tranfmiflible to the 

right heirs of the perfon in whom the 

property is fo fixed. When a perfon* 

thereforei claims by defcent from fuch 

FIRST PURCHASER, he need only allege 

SUCH FIXTURE OF PROPERTY; and is 

by no means obligated toflioWan actual 

SEISIN in the perfon from whom he 

claims : but as the requifit^s to fuch fix* 

ture of property are thus relative to A 

PURCHASE, and effential to its completion, 

I think it unneceffafy, and befide the pur-- 

port 
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port of thefc pages j to fay any thing fur- 
ther on this head. 

I fliall, therefore, when fpeaking of 

THE MEANS OF OBTAINING AN ACTUAL 

SEISIN, confine myfelf merely (or at lead 
in general) to the means of obtaining fuch 
feifmoN A DESCENT: or, in other terms, 
of the means of acquiring fuch feifin by a 
perfon who himfelf takes by defcent, as to 
enable him to tranfmit the hereditaments 
defcending to n is own right heirs. 
By entry. The moft commou and dired method 
then, of obtaining an actual seisin, 
when hereditaments descend to a perfon, 
and fuch hereditaments are of a corporeal 
nature, is to make an actual entry 
in the lands fo defcended : but as the man* 
ner of making fuch entry is fo generally 
underftoody and already fo plainly fet forth, 
and as the intent of the following flieets is 
only to explain what is conceived to be 
obfcure, or to coUedt. into a concife view 
what is fcattered through the pages of 
prolixity ; and not to tire the reader with 
the needlefs repetition of that which he 
may find better arranged and elucidated 
elfc where } I fhall content myfelf with juft 

• 

tracing 
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§ 

tracing the outlines of this dodrine, and 
fhall then refer to thofe authors who have 
treated of it fo ably and perfpicuoufly. 

When an anceftor, therefore, dies, the Sufficiemtt 

, What? 

heir is to enter adually in the lands, and 
fuch entry may be into any part of fuch 
lands, and by any part of the perfon, (as 
where one entering into an houfe by the 
window, and when half out and half in, 
was pulled out again by the heels, the 
entry was adjudged fufficient {a) — ). And 
fuch entry fhall give him an actual 
SEISIN of all fuch lands whereof fuch an- 
ceftor died feifed, within the fame county, 
and into which he had a right to enter at 
the time of fuch entry made, or were ia 
the poffeffion of the fame abator : but entry 
into lands in one county^ or into which 
he might then enter, or which were in the 
poffeffion of one abator, will not give hifli 
fcifin of lands in another county, or to 

which 

(a) Et pur ceo qu'il ne purra entrer par le huis, il 
entra par le feneftre, et quant I'un moytie de fon corps 
fuit deyns le meas & Pautre dehors, il fuit tret hers $ 
ct il port affizc et rccovra. 8 Jffl pi. 25. F. 17. b. and 
vide Brpoki^ Ssif, 20* and 23* and Entrc Cong, 57. and 
6i. 
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What? 



which his right of eqtry did not till after- 
wards accrue, or which were ia the pof— 
feflion of other abators (^). 
GMim^ But however this entry be made^ it muft 

be peaceable, ^nd not ^Vwith Arong 
hand.*' For if the heir cannot go peace- 
ably on the lands, he may go as near to 
them {IS he fafely may, and there mak^ 
claim, which will amount to an a£tual 
entry {^). 
infofficiciit. But here it may not be improper to ob- 
ferve, that it is not the mere adt of going 
on the lands that will coqftitute a legal 
entry, fufficient to veft the actual poffef- 
fion in the perfon who has right. Thus 
when the diffeifor requefted the difleifee to 
go into his cellar to fee the antiquity of 
it, which he did ; yet this was adjudged to 
be no entry in the difleifee : fo if the dif- 
feifor afked the difleifee to go to the houfe 
whereof the dlfleifm was made, to his 
daughter's wedding, or to dine with him, 
or the like : fo where the plaintiflF went 

into 

(b) See further Fiizh. Ahr. Brooke. Littleton^ Co. 
en LitU Comyns^s Dig, Finer* s AhridgmenU Gilh. Ten. 
/^Com. tit. Entry and Continual Claim ; and Co. Ri$d. 
Finesj readings 15, 16, 17. Tra^is^ 263. 
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ipto the houfe to the jury on a view to 
fliew evidence, it was adjudged not to 
have been an entry in him; but, in order 
to conftitute a legal entry, the perfon (b 
entering mud enter with that intent* and 
exprefs his intent to be fuch {cj. For 
otherwife, where could be that notoriety 
of poffeffion which the law fo juftly re- 
quires in cafes of this nature ? How could 
an accidental, or unintentional, or fecret 
entry be any evidence to the neighbouring 
tenants of the right or poffeffion of the per- 
fon fo entering {d) ? 

But it is not abfolutely neceffary that the 
poffeffion be gained by the aQual entry of 
the very perfon to whom the lands de- 
fifend : There are other methods of ac- BrgoardUa 
quiring AN actual S£ISIn ofthem; fuch 

as 

(c) See Plowd. Comm. 92, 93. See alfo Co» Lift. 
245. b. I Alod, Rep. 10. 6 Mod. 44. 

Or manifeft fuch intention by fome overt aS. Sec 
Robinf Law of Inherit, ch. 4, p. 33. note (i), edic 

1755- 

{d) See %Bla. Comm. 209 ch, 14, Gilb.Tea.jj* 
no. edit. 1730. and 83, n8- edit. 1757. Sec alfo 
Kaims's LawTraSfs, ii. & iii. Sullivan*s LeSf. left. 6« 
p. 58. Dalrym. F. P. 224.. 
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as by the entry or pofleflion of the 

GUARDIAN or LORD OF THE INFANT 

Twtntofi HEIR (i) I or the pofleflion of the ances^ 

iaicreft. TOR's LESSEE FOR YEARS, TENANT BY 
ELEGIT, STATUTE-MERCHANT, Or STA- 
TUTE-STAI^LE (/). And ihough THE 

POSSES- 

(e) Brooke^ tiU Difcenty ig* EntreCong, 27* Seifin^ 
1 8. Dfer^ 291 — 2. pL 69* Co. Lift. 15* a. and 
note (4). 29. a. and note (3). Kitch. of Courts^ 21 S. 
262, &c. 3 C!9. 42. a, gCo. 106. a. i Comyns^t 
Dig. 433. Aflize, (6.4.) Co. CompL Copyb. fee. 41. 
p. 95. TraSfs. Noy*s Max. 23. ch. 4. 2 Infl. 134. 
Sec further, 3 Wtlf 516. 528. Cafe of Newman v. 
Newnian 5 and 3 Viner^s Ahr. Aflize, (DJ F. N. 5, 
r/9, F. 

(/) Co. Lift. 15. a. 243. a. 3 Co. 42, a. Kitcb* 
217. I Fent. 261. I Comyns*s Dig. 433. Affize, 
(B. 4.) $Ibid. 443. Seifin, (A. 2.) and (C.) 9 Rep. 
105. b. Gilb. Ten. 150 — i. (edit, 173O, and p. 158. 
edit.) 1757- Co. Copyb. f. 41. Tra^Sy 95. and 
Supplem. i. 5. p. 157 — 8. Nofs Max. 23. ch. 4. 
Moore^ 125. ca. 272. Brootey Seijiriy 18. Sec 3 
^/i. 469. 3^/^- 516— 528. y^«^. C^;5?/. 242. pL 
. 25. See 2 Inji. 688—9. ^ ■'^^i^- 57- ^* ^' ^' ^* 
179. F. 

^ And this, though the heir dies before the day of 

payment of rent. See the above references, and 
Moorcy 126. ca.272- 

If 
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I 

POSSESSION OF THE LESSEE FOR YEARS 
OR AT WILL BE THE POSSESSION OF THE 

LESSOR (>), yet whether the heir can make Let&Vr 

P ^ hetrbclbfV 
lUCa eatiy. 

If the leafe be of copyhold premiies, it (hould be by 
furrender. See Co. Lift* 15. a. note (2). 6 Vin^^ 
Copyh. (C.e.) pL 3. &c. Yet fee alfo Co.Copjb. 
f. 41. Tra^Sy 95* and Moore^ 125— 6» pL 272. 

But if the anceftor made leafe for life, refenrtng 
rent, and the heir receive the rent fo referved ; jtt 
fuch receipt will not make possessio FRATKJS in the 
heir of fuch reverdon ; it being upon aa eftate of 
FREEHOLD* See Co. LitU 15* a. and note (5) ; and 
pofi. ch. 3* f. i.^ and fee alfo this fefiion, 
p. 61. 

If the ancefior bad made a lease for years, 
and died, the pofleffion of the leflee is the pofleffion of 
the lelTor s but if tbt term expire during the life of the 
heiry quaere. Whether he ought not to enter again f 
See Gilb. Ten. 150—1. (edit. 1730, and p. i62f &c. 
edit, of 1757O and Co. Copyh. f. 41, Tra^s^ 95. j and 
ktpoft. ch, 3. f. I. 

See further next note (^), and 3 Viner^ Affize, 
(D). 

(g) See before note (/), and ante^ fee. i. p. 27. 
I Com. Dig. 433. Affize, (B. 4.) 5 Ibid. 443. Seifin, 
(A. 2.) tibid. 298. Defccnt, (C. 9.) Kitch. 123 — 4. 
See 3 /iP;^ 516— 28. Buller'sN.P. 104. And fee 
alfo I ffilf. 176. and 6 Co. 57. a. 59. a. Co. Litt. 
290. b. note (i). 330. b. note (i). 

E So 
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I 

fuch leafe« for years or at will before 
HIS OWN ENTRY, and fo acquire an a£kual 
feifia by them, may poflibly admit of 
doubt : though it feems, upon the whole, 
pretty clear, that the poffeffiori in law 
ONLY of the heir will be fufEcient to en- 
able him to make fuch leafes, without any 
a£lual entry by himfelf ; as where the 
lands defcend to fuch heir, and his pof- 
jfeflion be unrebutted by the adual feifin of 
any other perfon : but if another abates^ 
fo as to rebut fuch prefumed or legal &tfin, 
the heir having now neither a feilin in law 
or deed, and, confequently, no pofTeflioa 

at 

So if a REMAINDER be limited on an eftate for 
years, the pofleffion of the particular tenant is the pof- 
feffioB of the remainder- man. See {of Freeholds) Ljtu 
fee. 60. and Co. Liu. 49. a. and b. and 239. b. and 
note (2). 2 Bla.Comm. 167. ch. 11. And fee alfo 
poji* ch. 3. f. I. ) and ante^ p. 2i* 

Of Copyholdsy 2 Levtniz, 107. i Fent. 260— !• 
6 Fin. Copyh. (P. b.) (C.e.) pL 15. 2 Com. Dig. 391- 
Copyh. (G. 9.) andante, p. 21. note (w). 

80 the entry of a devisee for years will makt 
possESSio fratris. See Jeni. Cent. 242. ph 25. 
See it alfo in 7 Fin.Abr. 585. Defcent, (K)./>/. 34. and 
36. and in Co* Litt. 15. a. note (4). See alfo Dyer^ 
342. pA 54. S, C. and Brooke^ Feoffm* al Ufes^ 33. 
and Defcent^ ^6. 
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atalU candot poi&bly be able to mdke any 
leafes of fuch lands {b). 

Actual v seisin or possession may 
alfo be gAined by the poffeffion of a te- Tcnmtby 
nAnt by copy of court-roll, whether 
fuch tenant be for years, life, or in 
FEE (/). Fqr copyholds were originally, 
and yet are in the eye of the law, only 
tenancies at will ; the freehold remaining 
in the lord [k] : and of copyholds there 

may 

(J}) Cotifiih Plowd, B7. /137. 14a. 5 Cm. Dig, 
443. Seifin, (A. a.) y Bacon's Abr* Ldafc, (L 5.) 
p. 400—1. Brooke^ Leafe^ 57. Touchji. 269. 2 
StrangCy 1086. and fee Gilb. Ten. 148. C^dit. 1730, 
a^ndp. 159— 60. edit. 1757.) 

(1) See ^Rff. 105. b. 106. a. 

(i) See 3 tevint%^ 94. See it alfo in 6 Viner^s 
4br. Copyh. (A.) fU 9. Gilb. Ten. 149. (edit. 1730. 
and p. i6o. edit. I757»} 4 Co. 22. a. 23. b. 2 Inft. 
325. Co. Copyh A^z. \\. Tra£fs^ 11. See 3 5«rr.' 
1273—9- 

Sec I Blaciji. Tra^s^ Conjid. on Copyh. and 2 C^/w. 
147. ch. 9. who fays, that feme copyholders have a 
freehold intereft, but not a freehold 'fcnu re : (for if 
.they had a freehold tenure, how could they be confi- 
deried as copyholders ?) But thefe are ufuaJly denomi- 
nated cuftomary freeholders, and not merely copyhold 
tenants who hold « at the will of thelord.^* See Coi 

E 2 Litt. 
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Coptrce- 



Of copy 
bolder be- 
lore ad- 
mifiioa. 



may be a possessio fratris before ad« 
miffioa (/)• 
So the entry of one coparcener^ 

JOINT-TENANT, OR TENANT IN COM- 

MON| u fufficient to make possessio fra* 

tris 

Lift. 59. b. and note (i). g Co. 76. b. Carth. 432. 
3 SalL 100. and in Dig. Ca. K. B. 433. Eftates. 
2 LordRaym. 1225. 1232. And (tt^BuPr. 1273—8. 
vvbere it is fald, that the freehold, even of thefe eftates, 
is in the lord of whom held. And fee Caltb. Read. 
51.54. edit. 1635. 

Note : Lcrd Loughborough fuppofes copyholders not 
to have been originally villeins. See Douglas^ 725* 
note (2). 

(/} Dyer^ 2gu pL 69. Lex Cujiomariay ch. 17. p. 
154 — 6. Cro. Car. 411* ^ Co. 22* h. 23. b. Gilb. 
Ten. 147. (edit. 1730. p. 159. 3d edit. 1757.) 2 
Com. Dig. 379. Copyh. (D. i.) 388. (G. i.) 6 Fin. 
Ahr. Copyh. (D. b.) and (C. e.) Co. Copyh. f. 41. 
Tra^fsy 94. (fee it.) Supplem. f.5. p. 157- Kitch. 
Courts^ 120. 162. Moorej 125—6. ca. 272. Cedtb. 
64. 87—8. 

And the heir may enter (i), bring trefpafs (2}, 

make 



(1) 4 C0. 22, b. 23. b. 2 Bla. Comm, 371. ch. 22. 
6 Fin, Ahr. Copyh. (D. b.)M '• 9* Calthnrfe^ 62. ^. 

(2) i^Co. 23. b. 6 Vin, Ahr. Copyh. (D. b.) //. 6,7. 
fSee coHtra of Heir at Common Law. Plowd. 1 42. b.) 
See Caltb, Cofjh. 96. .1 ^^r/. Excbeq. 19. 
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TRis in the others who did not enter (w). 
So the pofleffion of the one is the pofTef- 

(ion 

make leafcs (2)9 furrender (4), &c. (5), before ad- 
mittance : but not have an adion in nature of af- 
fize (6). 

And if fuch heir die before admittance, the heir of 
fucb heir may alfo enter (7). So hufband may be te- 
nant by the curtefy before, or without, any admittance 
of the wife (8). So a widowihall have her free-bench, 

though 



(3) Moore, 596—7. //. 8I3. 6 Fin. Ahr. Copyh* (D. .b) 
//. 6. GUb.Tin^26g. (edit. 1730. and 285 « edit. 1757.) 
Hob. iSc. 

i 

Bat it has been faid, that he can make them for no other 
parpofe than to try title on eje£lmenty and that he ought 
iird to enter. See BuU, N. P, 107. (edit. 1790.) fiat note, 
this feems to have been fpoken of a furebafi. Atfd fee 
Efpinajfe's N. P, vol. i. p. 145. 

(4) On fatisfying the lord for his fine. 4 Co. 22. b. 
I BrownL 143 — 4. 2 Blackft. Comm. 371. ch. 22. Gilb* 
Teu.i^g, (edit. 1730. and p. 275. edit. 1757.) CahL6^. 

But it feem^ that he ihould £rft make an adual entry 
into the premife« defcending. See i LorJRaym, 726. 
Clfrke <v. How. (Bat note, this was the cafe of apur-» 
cha/e.) And ftcBuU.N.P. 107—8. 

(5) See farther 6 Fimr, Copyh. (D.l).) 2 Com. Dig. 
Copyh. (D. 2.) and (G. i.) Co.Copjb. f. 41. Suppiem. 

(6) See KitcbiM. 12 1 • Co. Copyh . {^ 41 , TraSis, 94, 
(7)4Ci». 23. b. 

(8) See Moon, 271—2. //. 425. and 597, //. 8,3, 
Lix Cufiom. ch. 6. p. 54. ch. 9. p. 6j. ch. 17. p. \ry^ 
See 6 Fin. Copyh. (H. e.) 209. GUb.Tgn. 271. (cditl 
1730. and p. 287. edit. 1757.) Sec Djer, 291—2. //. 
69. and CaUb. 60. 

E3 
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fiob of the others to fevcral other pur- 

pofes {n). But the entry of one will not 

veft 

though her hufband was not admitted (9). And either 
may enter before their own admiilion (io)j (where 
the cudom is that they are to be admitted.) 

(w) Hob. 120. S males and Dale. Moore^%b%. pL 
1201. S. C, and kt Moore^ 546. ta. ji.g. See alio 
X>y^r, T28* pi. 58. Who quaresy " 5/ Fentre del 
eigne Fitz* (en Gai/elkinde Terre) done feiftn a lei atUres 
ou nemy? J^w^rf (he adds) eji difficile aVeJlranger^ ut 
credo. ^* But fee Robinf, on Gavelk. b. i. c. 6. p. 113. 
and I Lord Raym* 622—32. Co, Litt, 37 3. b. and 5 
Surr^ 2607 — 8. Jehk, 42. />/. 79. 

So 



(9) On the fame principlfs ^s the hufbtnd (hall have his 
curtefy. Sec Moore, p. 272. //. 425. &c. as above. (Note, 
ic was faid in Moore, that the rcmi/lnffs of the Idrd fhould 
not prejudice a third perfon.) And fee Hohart, i^i. GilB, 
7V». 210. (edit. 1730. and p. 223. edit, of 1757) 271. 
(edit. 1730. and p. 287. edit. 1757.) i Bacon's Ahr., 
464. Copyh. (E.) and 470. (G.) 1 Ejpin^ iV. P. 1^6. 
cites Hutt, 18. 

And this thougii the hufband be apurcha/er. See 5 Burr, 
2785 — 8, And fee alfo Canbew, 275—6. /ame principle. 

(10) As to «^idow, fee Hob. 181. 6 Fin. Ahr. Copyh, 
(B.b.) //..I. zCom. Dig. 388. Capyh. (G. i.) Caltb. 
62—3. 

As to hufband, the fdmfc principles 6n which widow en- 
ters ; and fee Gilb. Ten, 210. (edit. 1730. and p. 223. 3d a 
edit. 1757.) I 
' Befides, inoRiediately on marriage, the hufband becomei 
y^//^</ in right of his wife. Sec Gilb, Ten, 100. See alfo 
2 Com, Dig. 389. Copyh, (G. 3.) and 2 Collec. Jurid. 
p. 410—12. No. 6. . 

2 
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veft the eftate and poffeflion in the others if 
it would be for their dtfadvantage {p). 

So THE ENTRY OF A YOUNGER BRO- Brothcror 

fidcr« 

THER OR SISTER, (aUhough they are but 
of the HALF-BLOOD,) is the poffeflion of 
the eldeft' brother, or other fitters (/). 

And 

So where there were three joint-tenants, and one 
only prefented to anadvowfon appendant; this did not 
put the others out of pofleflion : but the pofTeffion of 
one, by his clerk, was the pofleffion of all, fo that 
the others might bring a quare impediu See Brooke^ 
tit, ^are Impedtt^ 3. and Dyer^ 259. b. ph 20. 

[n) See Brookty Remitter ^ 16* Seijirij 44. Gilb, 
Ten. 26. (1730, and 29. edit. 1757.) Litt. f.^gS. 
Co. Litt. 243* b. 373. b. Hob. 120. Robin/. Gavelk. 
b. I. ch. 6. p. 113. 

** To feveral purpofes," but not to alf. See Brooke^ 
Coparcener^ 8. Dyer^ 128. pi. 58. Gilb. Ten. 22. 
150. (edit. 1730.) 28. 158. (edit. 17S7.) and next 
note [0). 

{0) Brooke^ Coparcen. i. Entre Cong. 9. Voucher^ 
23. See Pinchers L. b. 2. ch. 3. p. 118— 19. and 
Co. Litt. 253. b. 

(p) See Gilbert's Tenures^ 23. 25. 150. (edit. 1730.) 
28. 158. (3d edit. 1757.) •^^^'- f^c. 396. Co. Litt. 
242. a. Plowd. 306. a. See Hale on Fitz. Nat. Brev. 
166. (L.) p. 455. note (<7). Bull. Nifi Priusy 102. 

E 4 Jenk. 
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And it feems that fuch entry will make 

POSSESSIO FRATRIS V£L SORORIS in the 

heir at law, even though it be to the ex- 
clufion of the very perfon who enters (y). 
By % Ann. And, indeed, as to many purpofes^ a pof- 
fefEon may be gained by the entry of 

AN INDIFFERENT PER^N IN HIS NAME, 
AND TO HIS USE, WHO HAS RIGHT} and 

this often by mere oral authority, and 

fometimes even without any expreffed au- 

Attorney. thority at all (r). So it feems that the 

ENTRY 

Jeni. Cent. 242. pL 25. See it alfo in 7 Finer* s Ahr. 
585. Defcent (K.) pU 34. and 36. and in Co. Litu 
15. a. note (4). See alfo ^enk. Cent. /^2.pl. 79. 

{q) See Jenk* Cent. 242. pi. 25. Ibid. 42. pU 79. 
Ploivd* 306. And fee notes {m) and [p) before, and 
authors there referred to. 

(r) Thus an hufband may defire any perfon who 
lives near where the lands lie, to enter in the name 
of himfelf and wife ; and the entry of fuch perfon will, 
it feems, be fufHcient to entitle the hufband to his cur- 
tefy(i)% So if a perfon enter, without any previous 
, authority, in the name of him who Aould enter for 
' condition broken^ it will veft the eftate in him to 

whom 



(i) Perkins f f. 470, and fee f. 464* And fee Preji, ^k 
EJtates, 485/ 
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ENTRT OF A PERSON PROPERLY DE* 

PUTED will be fuffiqient to give an adual 

feifin) and make a possessio fratris in 

. him by whom he is fo deputed {s). But 

whom it was limited on the breach of fuch condition, 
fo as to maintain an ejectment ; if it be afiented to be- 
fore the day of the demife laid in the declaration (2). 
So a ftrange,r may enter, and it (hall avoid a fine, 
though levied 'with proclamations, if the entry be^ by 
precedent command, or be afterwards aflented to ;. but 
not otherwife (3). So if a perfon enter for a forfeiture 
in the name of him in reverAon, though without ex* 
prefs authority (4). So, generally, if a perfon enter in 
the name of him who has right, even though it be 
without a precedent command or fubfequent aflent ; 
and whether he who has right be an infant or of full 
age, it ihall veft the freehold in him who has fuch 
^^g^^ (5)* So the pofleffion of the hulband is the pof-. 
feffion of the wife, and econverfo (6), &c. &c. &c, &c. 

(/) See Litt. fee, 432. C<7. X/V/. 257. b. 258. a. 
9 Co. 75. Gi/h. Ten. 35. (edit. 1730.) 37. (3d edit 

1 757-) 

(2) Sec 2 Strange, 1128 — 9. 

('^) Brooke, Entre Cong. 123. 9 C». 106. a. See C#, 
Lift. 258. a. I Crui/e, 307. 2 Com, Dig, Claim, (B. 2.) 

(4) Brooke, Seifin, 21. and fee 2 Strange, i\ 2% — 9* 
and Brooke, Entre Cong» 123. and Co. Liu. 245. a. 

(5) Perk. f. 48. Brooke, Seifin, 50. Co. Litt. 245. a. 
258. a. 

(6) 8 Co. 44. a. See Perkins, f. 46. 470. 464. 1 RolL 
Ab. 314. in 5 Com. Dig. 444. Seifin, (C) 5 Com. Dig. 
16 J. Pleader, (2 A. i.) C^. JSF///. 29, a. Poji, ftd. y 
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vrc may obferve that possessio fratris is 
not much favoured (/) : and a flridler fei* 
fin is requifite to make fuch possessio 

FRATRIS 

X757.) Plowd. 93. I Crui/e, 307. See F.N. B. 
p. 4x4. 4to edit. 1755. 179- foL (G.) 

And, indeed, when we confider that an actuai. 

SEISIN is neceflary to be given and received by the re- 

fpcGkivt parties, in order to give efFed and confuanma- 

tion to a fioffment^ and that fuch feifln may be taken 

BY ATTORNEY (i), (conftituted by deed) (2)9 as 

well as in perfon, fo as to fix the a£lual poflcilion in 

the feoffee ; may it not be afked. Why fliould not 

the entry by a perfon lawfully authorized fix the aAual 

pofieffion in the heir ? Why may he not thus receive 

the feifin neceflfary on a defcentj as well as that which 

is requifite on purchdfe ? Or as well as recover 

the adual pofleffion of lands of which he had been 

dtffiifed {'i) ? Or as make a continual claim \ which 

will amount, in many cafes, to an a£tual entry (4) ? 

If be can recover the actual possession of lands 

of which be has been disseised, by attorney, why 

may he- not obtain z(Xwz\ poflleffion, by attorney, of 

lands whereon a jlranger has abated ? In either cafe 

he 



(1) See Co, Lift, 48* b. 49. b. 52. 2 Comm. 315. ch. 
20. 3 Com. Dig. 341. Feoffment, (B. 3.) Kitcb, 276. 
Brooke, Feoffmente, 6y, And fee 5 Co. 94. b. 95. a. 

(2) Sec Co, Lift. 52. a. and note (i ;) 48. b, and note 
(2). Kiicb. zyG. 

(3) See C0. Lite.- 48. b. and note (6), 

(4) Sec Lin. f. 432, Co. Litt. 257. 
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FRATRis than even to maintain a writ of 
right («). 

However, Mr- Robinfon conceives, that ^^^^^ 

owaerih^ 

in all cafes, where the heir exercises 

ANY ACT OF DOMINION OVER THE INHE- 
RITANCE, (as by repairing houfes, fences, 
&c. or by receiving rents, ktante^ P*4'3*) 
it will amount to an adual entry (w). 

We 

be has a right and title to enter (5). And if he can 
thus recover an adual felfin of lands, when fuch a^al 
feifln IS IN ANOTHER, why may he not enter by attor- 
ney where the pofleffion is vacant, and fo no one to 
fuffer ? If another enter in the name of the heir, it 
not there an equal notoriety as if he had entered him- 
felf ? It has been repeatedly faid, that an actuai^ 
ENTRY is neceiTary to avoid a fine levied wiih pro- 
clamations (6) ^ and yet we have feen(7) that fuch 
entry may be "by attorney. 

(/) Per Gould and Blackftone^ Juftices. 3 TTtlf. 
520. See 3 Atkinsj 471 — 2. I Vef* l^^* % P* 
fVms. 735—6. 

(») SeeG;. Litt, 281. a. 

'(«;) Law of Inhiritances in Fee-Simple^ &c. 33, 
fiote (/), ch. 4. cites i Leon. 265. and Co. Litt, 15. 

(5) Co. Lift. ^58. a. and fee Ibid. 237. b. 23S. *^Bla. 
Comm. 175, ch. 10. 

(6) See 2 Com. Dig, 302 — 3. Claim, (B. 1.) 6 Ibid. z6o. 
Crui/e on Fines^ 304. a Strange^ 10S6. Douglas, 483. 
485. B, N, P. 103. I Mod, 10. 3 BitrroWf 1897, 

(7) Scepv57. note (3). 
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Jtccovny. Wc have before obfervcd (x), that if an 
elder brother suffer a recovery, and 
die, AND no execution be served, it 
vrill NOT make a possessio fratris in 
him to caufe the fifter to inherit, to the ex« 
clufion of the half-blood; for till execution 
ferved, the recovery does not operate. 
Of incor- I'hus far of the obtaining feifin of cor- 
^tttneati. poREAL hereditaments. If the heredita- 
ments claimed be incorporeal, and yet 
not merely in reverfion or remainder ex- 
pedant upon a freehold, it is requisite, 
in order to give feifin of them to the heir, 
fo as to make him the ftock of defcent, 

THAT HE actually RECEIVE THE RENT, 
PRESENT TO THE ADVOWSON, &C. (y)y (un- 

lefs fuch advowfon, &c. be appendant or 

APPURTENANT TO A MANOR, &C. of 

ivhich he has already obtained an ac- 
tual seisin). For though, as we have 
feen (2;), a feifin in law in incorporeal he- 
reditaments will, in fome cafes, entitle an 
hiifband to hi« curtefy, yet it will not be 

fufHcient 

(x) yfntey fee. I. p. 18. note {p). 

(y) Seeantey fee. i. p. 23. And fee alfo Ci. Z///. 
15. b. F. N. B. 26. (E.) Kitch:^2i7. 

(%) Antty fee. I. p. 39. 
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fuffictent to turn the defcent, but an Ac* 
TUAL SEISIN muft be acquired. 

But if an advowfon be appendant or a^q^^ 

APPURTENANT TO A MANOR, then ACT- indientt. 

UAL SEISIN OF THE MANOR WILL (as be- 
fore hinted) give actual seisin also of 

SUCH ADVOWSON AS ITS APPENDANCY (tf). 

As feifin of the principal is fcifin of th^ 
acceflbry ; fo the recovery of, or remitter to 
the principal, is the recovery of or remitter to 
the acceflbries ; but not e converfo {b\ And 
therefore, if a perfon be dijfeifcd of a ola-^ 
nor whereto an advowfon is appendant^ 
he may, notwithftanding, prefent to fuch 
advowfon before he regain the feifin of the 
manor [c) : Or if another, during fuch 
difleifin, ufurp fuch prefentation, yet, on 
his remitter to the manor, fuch ufurpation 

IS 

{a) See Co. Liu. 15. b. note ( 1 ) ; 29. a, note (4) ; 
49. a. and F. N. B. ^6, (E, and F.) Co. Litt. 333* 
b. 349. b. 363. b. Hobart^ 126 — 7. See i Strange^ 
54. 2 Strang€y ion— 12. Mcoro^ xp.pi 223. See 
pofi, fee* 4. • 

{b) See Co. Litt. 151. b, 152. a, notc^3). 349. 
Br 00 key Prefentementt al Efglife^ 30. See Co. Litt. 
15. a. and note (5); zniantiy fee. i. p. 49* {/)• 

{c) See Co. Litt. 122, b. 307, a. 333. b. F. N. 9. 
78. Q. See Brookty Frefentement al Efglifty 30. 
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18 purged, and he fhall be remitted to the 
advowfon airo(^. But though recovery 
of the principal \vill. reftore him to the 
feifm of the accefTorjr, yet the exercifin^ 
any a£t over the acceiTory will not give 
him feifin of the principal : and, confe^ 
qu2ntly, if A.. be difleifedof a manor ta 
which an adyowfon is appendant, and dies 
before recovery; leaving a fon and a daugh- 
ter by one ventre, and a fon by another, 
the eldeft fon prefent to the advowfon, 
' but bcfbre^e recover the manor die, after 

wbpfe death the younger fon enter into 
the manor, as the now heir of his father, 
he (hall be entitled alfo to the advowfon 
(fubjeft to bis brother's clerk) ; and the 
prefentation of his elder brother (hall not, 
it feeois, fever fuch advowfon from the 
ipaanor, fo as to render it an advowfon in 
grofs ; nor, confequently, make a-Pos- 
sESSio FRATRis to caufc the fifter to in- 
herit : but the younger fon, on recovering 
thje tnanor, Ihall recover alfo fuch advow- 
fon as its acceflbry (<?). 

As 

{d) Sec Brooke J PnfenUminte al EfgUfgy 31, 32. 
I LordRaym. 302. 

{e) See Broohy Pre/ent. al Efglife^ 30. (per Danhy 
and Needham.) Co. Litu 29. a. and note (4). 306. b» 
307. a. 349. b. 363. And fee //^iV. 151, i52-» 
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As to the methods of gaining feifia of R«irt<aaA 

RENTS AND SERVICES, I muft COntCnt 

myfelf with referring to the books cited 
in the margin ; as the whole would be too 
much to tranfcribe, fo \the infertion of one 
part, relative tp the matter in hand, would 
be doing injuftlce to the other (/). 

If the hereditaments defcending be in rctcHim 

REVERSION OR REMAINDER EXPECTANT h^^^ 
UPON AN ESTATE OF FREEHOLD, the 

heir may obtain what will be equivalent ,to 
AN ACTUAL SEISIN of them fo as to turn 
the defcent and caufe a possessjo fra- 

TRIS, RY GRANTING TriEM OVER FOR 

LIFE OR IN TAIL. But of this more will 
be faid in a ftiture chapter (^). 

(/) Sec 4 Co. 8, 9. Co. Lift. 68* a. 153; a. 
315. a. Litt. Sec. 235. Jenk. Cent. .284. pL 14. 
Cro. Jac 142. pL zo. 6 Co. 57. F. N.B. 177. 
Brooke and Fitzh. AJfi%$* 2 BrownloWy 99* 5 Cstiu 
Dig. Sti^Vky (C). ^ Finer J A ffizp. 

. U) Sqe^^/f, «h.3; ftp. r., 
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SECTION in. 



Hew an a^ud Seifin mtvf be defeated. 



w 



HE N a perfoQ has obtained an adual 
feifin of lands, &c. he may again 

BifleifiA. BE OUSTED OF THE FREEHOLD (tf), by the 

wrongful a£t of another individual; and 
this we term a disseisin. By fuch 
difleifin the adual pofleflion is in the dif* 
fei(Ibr> and the difleifee has but a right. 

Angiitiie. But fuch right would regularly defcend to 
his heir at law in the fame manner as if 

H»if.bu»od. clothed with the poflefTion : but if the dif- 
feifee had died, and the right defcended to 
his heir, and fuch heir had died alfo, 
leaving a brother of the half, and a fifter 
of the whole-blood, and without having 
ever recovered the poffeffion of the pre- 
mifes ; the brother of the half-blood would 
fucceed to the inheritance and not the 
fifter of the whole. For fuch heir having 
had only a right, and no a£tual pofleflion 
or feiiin, he could not have turned the de*^ 

fcenc : 

(tf) Sec 1 Burr. 107* 
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fcent : So that, oq his death, the peffoti 
ihould fucceed M^ho could make himfelf 
heir, not to fuch heir of the difleifee, but 
to the difleifee himfelf; he being the per- 
fon who was laft actually feifed. For 
though the difleifm deprived him of the 
aftual pofleffion or feifin, yet it only re- 
lated to the time of fuch diflfeifin made ; 
but would not have had relation to any 
prior event :. fo that as he was once adually 
feifed» that adual feifm (hall not be ab 
initio defeated; but the pedigree fhall 
run, and the claim be made from him^ as 
being fo feifed. 

But there is yet a mean by which the seSfm de. 
adual feifm or pofleffion of him who has j^t. ' 
fucceeded to an inheritance may be not only 
taken out of him from the time of* the 
operation of fuch mean, but fhall be abfd- 
lutely, and a5 initio^ deftroyed ; and fo as 
to have relation to the eftate of a prece- 
deiit poflefTor, and utterly defeat the feifin 
or poflefCon of the perfon fo feifed: and fi,d««er. 
this is by the endowment .of the 
WIDOW of fuch precedent poflefTor. 

For by the endowment of fuch widow» i&owt|er*r 
(for infiance, the mother of the heir,^ ^^^^ 

F ihe ' 
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fhe 16 in from her huiband, and not from 
the heir; and her eftate is, as it were» 
the continuance of that of her hu& 
band's {6). So that, during her poflfeffioa 
ftcferiSoB. of the third ^ part of fuch lands as her 
dower, the heir can have no actual 
SEISIN OF SUCH THIRD, fo as to make a 
possEssro FRATRis. His entry being^ 
thus deftroyed, and the widow in from her 
hufband, hehas only the reverfion of fuch 
third ; and fuch reverfion being on an ef- 

tate 

{b) And by reafon of this relation to Ihc cftat^ of 
her hufband, it is, that a remainder limited on an ef-^ 
, tate in dower, (as where the heir endows his mother, 
and, at the fame time, limits a remainder over ta an- 
other,) is void : for as. the particiilar eftate^ and tht 
remainders. limited thei;eQn, rnuft form together but 
$n£ eftate, and pafs from the grantor at the fatne timCy 
tiie remainder limited on an eftate in dower cannot 
be good : as the eftate in doM^r arifes fironi, and 
has relatioii to, that of the bufbaady and reffve^oe to 
his death ; ai^d the remainder proceeds, from the heir» 
and arifes from the grant made by him : fo that 
'^ fuch heterogeneous portions can never fornv $ni^ 
eftate. See Piowd. 25. FinchisL* b, z. c. 3. p. 13^ 

* Note ; the third part of the lands is mentipned 
here only by >yay of example ; for what is (aid is 
equally applicable to whatever portion the widovr 
takes. 
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tate of freehold, he can have no a£lua1 Not robjea 
feifin thereof, as we (hall prefently evince, fratriu 
So that if the elder brother enterSt and 
then endows his mother, and dies^ the 
brother of the half-blood (hall have the 
third fo given in dower {c). So if he enter, Dowtr. 
endow her, and die, bis own wife ihall. not 
be endowed of fucb third [d). Or if the orcuru/y* 
heir be a daughter, and (he enter, and en- 
dow her mother, and die, her hufband 
ihall not be tenant by the curtefy of it {e)^ 
So where there are grandfather, father, 
and fon, and the grandfather dies ; father 
dieS| (either before or after entry,) and the 
fon enters and endows his grandmother ; 
his and his father's feifin is defirpyed; 
(and if there had been twenty defcents, 
alienations, or di(rei(ins, they would all 

be 

(() Co.Litt.i^iZ. 31. a. 240. b. 241. a. Z/V/« 
fi 393. Brooke^ De/cent^jg. i)owify 87. 10O4 MoT'* 
thnce/l. 3*. 6* 

(d) See Co. LitU 31. a. and b. Btaehj S$ifin^ li. 
4 Rgp. 122* a, F. N, B. 149^ H, Perkins^ f. 30Y. 
315. And fee FitTu Jbr. Dower ^ 49. Y66. 170. 
^Sec /Jii. .I30, contra.) 

{e) Kitch. Courts^ 319. Btooie^ Ten.par h Curfifii^ 

F a 
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be defeated ;) and the Ton has only a rever- 

fion on an eftate of freehold, a8 has been 

MefBefcifia faid : foF bv thc endowment of the grand- 

defeated* ^ ^ 

motheri every mefne eftate was defeat- 
cd(/). 
^»?»* But we muft be mindful to obferve, that 

theoiirt as Jt js the poffcflion of the widow of fuch 
third AS HER DOWER {g)^ that thus de- 
feats the feifin of the heir. For when (he 
poiTefles it as her dower^ flie is //r, as we 
have faidi from her hufband, and her e{^ 
tate is, as it were, the continuance of his : 
w!**' But if fhe poffeffes it (either by itfelf, or 
with the other parts) in any other manner 
than as her dower, the feifm of the heir 
will not be thereby defiroyed : as if, after 

thc 

(/) Brooke^ Mordanceft* 3. Co. Litt. 3 1, a. and b. 
Sec 2 Inji. 154. Perkins J f- S^S* 316. 4 Ci. laa. 

ij) But nofe : If the heir aiBgns dower of lands of 
which the hufband was feifed, but of whiph the wiii^ 
was not dowable, yet (he is Onant in dower of the 
lands affigned. Finche^ £• b. i* ch. 3. p. 36. C#. 
X//<. 34.b.note (9). Hale's MSS. 

So if the widow be endowed, and afterwards ex- 
changes with the heir for other lands, yet fhe is tenant 
in dower, otiixt lands fo taken in exchange, and (ball be 
in of them by her hu(band. Hale's A^S. a$ above. 
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the death of her hufband {b)^ and before 
endowment, Ihe accepts a leafe for IFfe, or Acceptanrc 
years, of the heir(i). For fhe is now in ihe^ow- 
of ber own eftate, which can have no re- 
lation to that of her hufhand, fo as to co- 
alefce with, and conftitute a continuance 
of, his eftate. And as the heir had gained 
feifm of the whole, thefe eftates (for life 
or years) are portions of bis intereft, and 
not derived from an intereft which was an- 
terior or paramount to his own : fo that 
,his feifin of the whole ftill continues ; and 
the perfon claiming on his death muft make 
himfelf heir to him, as of the perfon laft 

feifed. 

If 

(h) For if (he accepts fuch leafc during the life of 
ihe hufband^ it will be no bar of her dower ; as fhe 
then had only a title to dower, and not an immediate 
right. Befide, (he being then under coverture, her 
acceptance is not conclufive, but is waivable after hi$ 
death* See Jenk. 15, 16. pL 27. 

(j) Perkinsy Dower^ f- 350. F.N.B.i^q. (E.) 
Kitch. J20. See Brooke^ Dower^ 27- Jenk. Cent. 73, 

So if (he accepted the guardianfhip of the heir in 
chivalry, fhe was barred during his non-age ; /. /• 
whil« the guardianfhip continued. See Brooke^ Dower^ 
97. and 42. Hale on F. N^ B. p. 350. note (i). Sqt 
further Jenk. C$nt* 15, 16. pL 27. and 73.//- jS* 
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Fof fife* If the Icafc foaccepted by the widow be for 
hcrUfe^ it will be an abfolute and eflFedual 
bar of her dower for ever : for as (he is aV- 
ready pofleflTed of the lands^ how can fhe 
demand them ? She cannot demand them 
againft herfelf (i).- Befides» as (he volun-r 
tartly accepted fuch leafe, (he ihall be 
eflopped and concluded by her own ad. 

Forjcari. If the Icafc ht for years only, it feems that 
(he may again demand her dower when 
fuch term is expired (/) ; for between the 
expiration of the term and her own death, 
(for when we fay that the widow may de^ 
roand her dower after the expiration of the 
term, it mud neceflarily be fuppofed, 
that (he be then living ; for otherwife (he 
could not demand it at all,) there muft have 
been a time when the heir poITefied thft 
lands from which (he was not then exclu« 
ded from demanding her dower. If, 
therefore, the widow recovers her dower 
after the expiration of the term, it feems to 
follow, from the principles alreadjr laid 

down, 

(i) Perkins^ f. 350. 

(/) Sec Fitz. Nat. Srev. 149. E. and Kiicb. Courts^ 
320. And fee alfo Peri. f. 350. Brdoke^ Dotvir^ tj^ 
and 42» axid prieceding page, note (/ }• 
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down, that the eftate then obtained (hall 
have immediate relatipn to that of her huf- 
band $ io that fixch her eftate will be para^ 
inoutit the title of the heir, and defeat 
the feifm he at iirft gained^ and which con- 
tinued during the term, and put him in 
the fame (itnationi with refpe^fc to fuch 
third)^ as if he had never been feifedat all. 
And iaoafe the immediate heir of the huf^ 
band had died during the continuance of the 
term, and the lands had defcended to his heir ; 
and fuppofing him to have left a fon and a 
daughter by one wife, and a ioh by lin* 
other, which fon by the fif ft wife, being 
his heir when he died, would^ of courfe^ 
have fucceeded to the inh£ritancei And 
in cafe this firft fon had died alfo, dUf ing 
the continuance of the term, without iiTu^, 
the daughter would have inherited th6 
lands : for, as the term eicifted, the foa 
by the firft Ventre bad a feifin fuflSifcietit to 
make a possessio tkAtRis(tt); for as 
the widow could n6t yet haVe recovered 
her dower, his feifin could tittt yet have 
been defeated. But had the lands thuft 
defcended to the daughter, and| during the 

eftate 

F4 



iji ESSAY ON THE Cb. li 

leftate of fuch daughter, the term had ex* 
piredy and the widow had recovered her 
dower, and died ia the daughter's life^ 
time ; or, during the continuance of the 
term, the daughter had died, leaving a fon ; 
and, in his life, the widow had recovered 
her dower: now, though the <]aughter 
was, at the death of her eldeft brother, and 
during the continuance of the term, (while 
ihe lived,) the perfon entitled by law to 
the eftate, and in the aQ:ual poflfeflion of 
it 5 ye;t, by the recovery of dower by the 
widow, the feifin of her eldeft brother and 
herfelf in the one cafe, and of her brother^ 
felf, and fon, in the other, (hall be deftroy-i- 
ed : fo that, in the firft cafe, ibe herfelf, 
and in the fecond, her fon, fhall be exclu^ 
ded from the inheritance of the third, fp 
recovered ; and the brother (or uncle) of 
the half-blood (hall be heir to it («)• 
i^etfetih* But if the heir enter on the death of his 
iif"bythr anceftor, and, before endowment, he leafe 
whom*^"'' the whole lands to a ftrangeryor life, 
fwtii*"" againft whom the widow recovers her 
dower, and afterwards the heir dies, the 
fifter of the whole blood fhall have the 

reverfioR 

(ff) S^^- ch. 3, fee. ?^ 
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rcverfion in fee, and not the brother of the 
half-blood { becaufe the heir (or elded fon) M4^fi^ 
had al tered the rever fion by his leafe for life ; 
and the tenant in dower left the reverfion 
in the lelTee ((>)• So had the heir made fuch 
leafe^^r the recovery of the widow, though 
there remained but a reverfion [on a free- 
hold in the heir, (as to fuch third,) yet, on 
his leafe of the whole lands, fuch reverfion 
would pafs ( ^) ; and, confequently^ by fuch 
leafe for life of the reverfion, a ross^ssio 
FRATRis would be made(^). 

But when it is faid, that if the fon endows Heirtfpiu 
his grandmother^ and his feifm is deflroy- hjfurtb^i 
ed, it mufl be underflood that it is meaned ^^^bom^iit 

widow Mv 

that the fon took the eflate by descent : co^t 
And as to the fubjed of defcents, this is 
fufficient to our purpofe. But as there is a 
difference in this refpedl with regard to 
dower, between a defcent and purchafe, 
and as we have already fpoken fo much 
on that head, it may not be improper to 
notice it here. Thus, if the grandfather 

bad 

(0 ^Co. 35. b. C9. IsitU 15. a. 

(^) Sec Plowd* 155- ^6^* 433^ '^ ^^' ^^7* ^ 
^nd b. 

^^) Scep^f fee. 4. and ch.3. fec« i« 
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had CMFEOFKED the father, or made 
GIFT IN TAIL to him, the wife of the 
father! after the deceafe of the wife of the 
grandfather, fhould have been endowed oF 
the part afligned to the grandmother equaK 
ly as of the other two thirds ; becaufe thk 
l^URCHASE OR GIFT that took efFeft IN 

THE LIFE OF THE GRANDJPATHBR {before 

the title of the grandmother was confum- 
mated) is not defeated ab initio^ but only 
quoad the grandmother, as to fuch third. 
But had the father taken BY descent, 
be could not have been entitled till the 

PEATH OF THE GRANDFATHER; ftt 

which time the title of the grandmother 
was confummated ; and fo, on the reco- 
very of it, formed one eftate with his. But 
as the purchafe took eflFe<^ in the life- time 
of the grandfather, there was a time when 
the father was feifed of the premifes, fo as 
Bot to be defeatable by the grandmother, 
of which feifin his wife might have heed 
endowed : as the grandmother's recovery 
of her dower would only relate to the 
4tath of the grandfather : fo that when fee 
recovered it, it would diveft or defeat the 
feififi gained by descent, but n^t that 

k gained 
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gained by purchase, faving only as to 
her own eftate (r). 

And agaia : If the wife of the father be Mother «». 
endowed by the fon before the wife of the forcthc 
grandmother, and then the grandmother author. 
recover againft the mother, y^t it is faid 
that the mother (hall enter again on the 
death of the grandmother : for the eftate 
for the life of the grandmother was lefi^, in 
the eye of the law, than the eftate for her 
own life (j). But if, on the recovery of 
the grandmother, her eftate fo recovered 
ihall have relation to that of her huft)andt 
and, confequently, defeat the feifin of the 
father, will it not deftroy.alfo the dower 
of his wife ? As dower is only of fuch 
eftate of which the hufband was seised [t\ 
does not the dower of the wife depend 
Upon the feilin of the huiband ? And if 
the feifm of the huiband be defeated by the 
endowment of the grandmother, is it not 
the fame as if he had never been feifed at 
^11 1 And if he bad never been feifed at 

all, 

(r) SeeC(9. Liit,^^. a. and b. and ^ Co. ii2* a* 
and b. 

(j) Sec Co. Liu. 31. b. Perkins^ fee. 31 &• 
(/) jfnUykc.j, p. 36— 37. 
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all) how could his widow recover or clatam 
her dower ? If the father had been feifed, 
and then the grandmother had been en- 
dowed, it would certainly have defeated 
his feifin as . to the third ailigned ; and, if 
the father had died in the lifetime of the 
grandmother, he could have had no feifin 
at all of the third fo recovered^ his firft 
feifin being thus deftroyed; and^ confe- 
quently^ his widow could not have been 
endowed {u). 

The reafon given by Perkins (w) for 
the mother's re-entry on the grand* 
mother's death is, becaufe being endowed 
by^ or having recovered againft, the fon> 
£he {hall now bold againft him ; for, by 
his endowing her, he acknowledged her 
right, and therefore fhall not be i>ermitted 
to claim againft his own z&. But as the 
mother could not be endowed before the 
father's death, and the grandmother reco- . 
vered againft her afterwards, her eftate fo 
recovered had relation to that of the grand- 
father, 

(tf) See Cs. Lift. 31. a* and note (6) ; 241. b, 
4 Co. 122. F. N. B, 149. H. 

^ (w) Sec Perking fee. 316. *^ Pur ceo que el faU 
endowed de ceo par luy," 
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father, and fo defeated the father's feifin : 
fo that he having had his feiiin deftroyedf 
her holding this as her dower muft be con- 
fidercd in a light very fimilar to that ih, 
\A^hich (he is faid to hold in dower, where 
the heir afligns her a third of lands to 
which (he had no title (at). Bkooke, when 
fpeaking of this matter, fays, {y)^ that the 
mother may re-enter on the death of the 
grandmother, becaufe flie was attendant on 
hen Bttt this attendancy feems rather the 
confequence than the caufe of the exigence 
of the right of the mother in the third aC- 
iigned to the grandmother. 

If the mother be endowed by the heir 
of the third of the whole premifes, and 
the grandmother recovers againft the mo- 
ther fuch third; and the mother recover 
againft the heir the third of the two re- 
piaining parts, and the grandmother die ; 

now the widow of the father muft re-enter 

> 

into the whole of the third fo recovered by 
the grandmother ; for if it be a third of 
fuch third, the third of fuch third is i^n- 

certain, 

{x) See antif p. 68. note {g). 

{j) D^ir^ 79. « Car Taylcs fuit attcndaunt a 



« 
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certaioy and fo flie could not enter \vitbout 
aifignment. I fuppofe, therefore, that her 
eftate in. the third of the two rematniog 
thirds becomes, on her re-entry into the 
third recovered by the grandmother, i^ 
faSo void. And this feems to be what id 
meaoed by Brooke, when he notes^ that 
. •" the heir may then enter into the fecond 
4ower; for the mother fhall not have 
both(^)." 

The reafon then of this cafe may, per^ 
haps, be as follows : Though the endow- 
ment of the grandmother defeated the fei« 
fin of the father, and fo, in theoretic 
itri£tnefs, in like manner defeated alfo the 
dower of his wife; yet this ftridknefs may, 
perhaps, efpQcially in cafe of dower, 
which the laW mtich favours, be deemed 
too refined ; and fo difregarded, that the 
eftate, being, on the firft endowment of 
the mother, vefted in her by the law, or the 
aft of the heir, fliall not be abfolutely de- 
vefted in point of intereft ; but the eftate 
for the life of the grandmother being, in 
legal confideration, lefs than the efiate for heif 
cmn life, (he ihall be confxdered as having 

ye* 
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yet a right, an intereft, in contemplatioti 
of law : fo that during the life of the 
grandmother, the grandmother Ihall be 
attendant on her, and not on the heir (a* 
a proof of the continruanGe of her eftate) i 
and, having thus a fubfifting inteteft, and 
the poffeflion only being detained, (he may 
be allowed, on the death of the grand- 
mother (and in order to prevent the ex- 
pence, &€• of a new endowment ; her title 
being already proved or acknowledged) fo 
re-enter into the third fo recovered; whea 
her eftate and intereft in the third of the 
two remaining thirds fhall become ablb- 
lately zrAtpJhfaBto void; being only giveri 
her in confideration of hej: being deprived 
of her enjoyment or pofleffion of fucli 
the third of the whole, and for her fupport 
during fuch deprivation : and thus the 
aflertions of Coke, Brooke, and Per* 
KiNa be reconciled: but if we main tain 
the ftridneis before fpecified, (which feem* 
to me to be well-founded, and inevitably 
to- follow from the principles before laid 
down, though perhaps too nice for prac-^ 
tice,) I do not perceive how the dodrinc 
mentioned, of the motb^r's re-entry, can be 

fupported 
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fupported as law. But, whatever be the 
true reafon of fuch re-entry, fuch re-entry 
is^ according to thefe authors, ftrifkly legal : 
and the law is always ready to take advantage 
of the moft trifling circumftance which 
can tend to the benefit of widows (a), 

whom it much favours {^). 

But to return : Thus, by the endow- 
ment OF THE WIDOW of a precedent 
pofleiTor^ when the heir takes the heredita- 
ments 6y difcent^ will the feifin of fuch 
heir be defeated : curtesy will not ad- 
mit of any mefne feifin at all (c) ; other- 
wife, the confequences of it, as to this 
point, would have been the fame ; it being 
equally an eftate of freehold, and taking 
effe£t in reality, as dower does by relation^ 

before 

{a) See antt'^ fee. i. p. 32, &c. 

(i) See Co. Lift. 33. 37. 3 P. Wins. 703—4. 
Jenk. Cent. 9. pL 15. 50. pL 95. 72. pi. 35, Cr$. 
Jac. 111. pL 8. 393. /'/•S- 

>. 

(r) Sec 8 Co. 35. a. and b. Co. Lift. 29. b. 
30. a. Lift. f. 394. and Co. Lift, 241. b. 2 InJI^ 
154. Terms de la Lij^ tit. CurUjU tEngktirro. 
Gilh. Tin. 160— I. (edit. 1 7 JO. and p. i7'3, 3d 
edit. 1757.) ^BlaiComm. 1271— 8. cb, 8. 
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before any intereft be vefted in the heir (^/). 
The law does not caft the poffeflion of the 
eftate in dower5(/. ^. of dower at common 
LAW ; for with refpeft to free-bench of dowtcA 

cannot enter 

COPYHOLDS it is different (e) — \ on the ^'^^^^^^ »f- 
Widow (/ ) : nor can fhe enter without af- 
figntnent by the fheriff, or the agreement 
of the heir {g) : fo that, in this cafe, the 

heir 

(d) See Co. Lift. 29. b. 30. a. 241. b, 6 Rep. 
36. a. 2 B/a. Comm. 127. ch. 8. See F. N. B. 
194. D. Termes di la Ley^ tit. Curt. D'Erf^kt^ 

{e) See Hob, 181. and 6 Vtner^s Abr. 77. Copyh, 
(B. b.) 1 Bac. Jbr.^yo. Copyh. (G.) 

(/) See Gilb. Ten. 23. (edit. 1730.) 26. (3d edit. 
I7S7-) 

(;) Sec Lift. f. 43. Co. Litt. 32. b. 34. b. 37. 
a. and b. Brooke., Dower ^ 16. Scire Fac. pL 36. 
Plowd. 529. Kiuh. Courts^ 323. 2 Bla. Com. 135. 
ch. 8. Sec DyiTj 278. pL 4. and Perk. f. 393. 

But it fhould be obfervcd, that when it is faid that 
the widow cannot enter without affignment, it is 
meaned of dower at common law, as contradif- 
ttnguiflied, notonly from dower bv custom, but alfo 
from dower ad ostium ecclesia and ex asseksu 
PATRis. For as dower at common law 16 of a third 
PART, it is not left to the widow to determine what 
is \ third. But if the dower had been ad ostium 

G ECCLESIA 
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otherwifc jjgjr fnay firft enter and acquire feifin ; but 

at to cur- -^ * 

««^y' the law vcfts the eftate by curtefy in the 

hufband without any aflignment, and even 
without entry, if the wife were already in 
pofleffion {b)^ but not otherwife (/), imme- 
diately on iflue had ; (by which circum- 
ftance he becomes tenant initiate^ though 
his eftate is not confummate till the death 
of the wife) {k). So that there being no 

chafm orintermiflion from the death of the 

« 

wife to the pofleffion of the hulband, as 

Tenant by there is, in cafe of dower, between the 

deaih of the hufband and the poflTeffion of 

the 

' ECCLESIA or EX ASSENSU PATRis, of lands exprefsfy 

afcertained at the time, the dowrefs might by law have 
entered on the death of her hufband, without any af- 
fignment. But fuch methods of endowment are now 
obfolete. See Litt. f. 39. 43. Co, Lift, 34. b. 37. a, 
suid note ( i ). Dyer^ 278. pL 4. 

{h) See 2 Bla. Comm. 127. ch. 8. 2 Inji. 454. 
And fee antey fee. 2. p. 57. note (6). 

(/) See^«/^, fee. i. p. 38—9. 

[k) See DoSf: and Stud, b, 2. ch, 4. and 2 InJl. 
154. Co, Litt, 30. a. and 40, a. and b. note (2). 
2 Bia, C$mm, 128. ch. 8. Plowd, 264. Note toEng- 
li(h edit, and compare with Co, Litt. 32. 241. b, 
Kitch. 318. Brooke^ Ten, par U Curtejie^ 14. and fee 
Ibid. VilUnage^ 67. and Avowries 27. 132% 
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the widow, no mefne feifin can here take 
place. Befide, the tenant by the curtefy holds Hoidiof 
immediately of the lord, and is tenant to 
him(/) ; whereas the dowager holds of the And widtw 
heir {m), and is attendant on fuch heir for 
the third of the fervices [n).^ 

But, 

(/) 2 Inji. 301. F.N. B. 258. A. See 2 Comm4 
126. ch. 8. 8 Co. 36. a. 

(m) F.'N. B. 8. F. and G- 258. B. 265. A. Co. 
Lift. 31. b. 241. a. and note (i). 2 Bla. Comm. 
135 — 6. ch. 8. 8 Rep. 36. a. Brooke^ TtnunSj 84* 
Kitch. 418* 

But if a widow have tttE WHOtE of a copyhold 
as her dower, it feems that (he fhall hold of the lord^ 
and not of the heir. See Gilh. Ten. 160 — i. (edit* 
1730. p. 173. edit* 1757.) And 6 Finer' sAbr. Copyb# 
(H. e.) 209. 

See the next note {n). 

(«) Sec note (w), and Perk, f* 424. P. N. St 
8. F* 7 Co. 9. a. 8 Co. 36. a< 9 Co. 135. a. and b« 
Vermes de la Ley^ tit. Atiendante. * 

But if there be no heir, and the lord or donor entef 
for fuch default, the widow (hall hold by the third part 
of the fervices of fuch lord or donor: but if the lord 
or donor determines the eftate of the hufband by his own 
n£ty as by purchafe, (he (hall n^/ render any fervices to 
fuch lord or donor. See Brooke^ Tenure^ P^' 33* ^2* 
Fitz. Abr* Dower ^ pi. 130. Perkins^ f. 429. Kitch. 
41 8, and fee The Cujiomes of JVeJlJheen^ Scc^ art. iv^ 
in 2 Collet. Jurid, 382. 

G 2 
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But, though the fcifin of the heir may 

be defeated, as we have obferved, yet, 

Coniintt. where felfin of an inheritance is once al- 

■nce of 

fcifin. leged, it (hall always be intended to con- 
tinue till the contrary be fhown [p\. 

[o) Sir Thomas JoneSf 182. cafe of Cociman v. 

Farrer. 

Seifin is alfo favoured in equity. See Gr. and Ruditn. 
of Law and Equity y 66. rule 96. 



SECTION IV. 

Of what Hereditaments a PoJfeJJio Fratris may be. 

A POSSESS 10 FRATRIS may, generally 
•*^ fpeaking, be of all heredita- 
ments, corporeal or incorporeal ; as lands, 
rents, &c. \a). So of gavelkind- 
LANDS (^) ; of lands in borough Eng- 
lish [c] ; and of copyholds {d). Of 

AN 

{a) See Co. LitU 14. b. F. N. B. 36. E. And 

antCy f. I and 2. 

(b) See Robinf on Gavelk, b. i. ch. 6. p. IOC 
(f) I Com. Dig. 615. Borough Englifli. 

{d) Gilb. Ten, \\ri. 150. (edit. 1730. and p. 158. 
161. 3d edit. 1757-) 4 Cq. 21, 22- L(x Cu/i. ch. 17. 

p. 153' 
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AN USE (e) : {i. e. of ufes not executed by 
the ftatute } for ufes executed are legal ef- 
tates) (/). Of A TRUST \g). Of an 
EQ5J1TY OF REDEMPTION, (as feemingly by 

thebetter opinion) (i&). And although a pos- 
SEssio FKATRis CANNOT properly be of A 

REMAINDER OR REVERSION EXPECTANT 
UPON AN ESTATE OF FREEHOLD (/), yet, 

by the exertion of certain adks of ownerfhip, 
(as by granting them over for term of 

life,) 

\ 

p. 153. 157. Kitch. Co, i62, z BrownL 43. Coke*s 
Copyb. f. 50. Trails^ 116. And fee ante, f. 2. 
p. 51—2. 

{e) See i Co. 88. a. and 121. b. 4 Co. 22. Brooke^ 

tit. Defcentj 2(>* -Dy^r, 10 — 11. pl.^0. 274. //. 43. 
Plowd. 58. Co. Litt. 14. b. 19. b. 2 P. PVms. 736. 
But fee 2 Anderf. 146 — 7. r^w/r^z. Note : Sec San^ 
ders onUfesandTruJisy 104. — 5. 

(/) Co. Litt. 14. b. note (5), 14th edit. 

{g) See I Co. 121. b. 2 P. ^»xx. 7I3« Hardres^ 
488—91. in 2 Comyns*s Dig. Chancery, (4. W. i.) 

(i) See I Jiiins, 604. 607. and Co. Litt. 205* a. 
note (i). (ButLedit.) 

(/) Gilb. Ten. 13 — 16. (edit. 1730- and p. 15. 
3d edit. 1757. See Co. Litt. 14. a. and note (6). 
II. b. Kitch. CourtSy 217 — 18, 19. 3 Co. 42. a. 
andb. Cr^.Cjr. 411 — 12. 8 Co. 88. b. And poji. 
ch. 3. fee. I. 

G 3 
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life,) a P0SSE8SIO fratris of them may 
be made {k)> There can be no possessio 
yRATRisof an ESTATE tail(/); nor of 

HONORARY DIGNITIEs(w) ; but of A 
FEUDAL TITLE OF HONOR there MAY; 

for the title follows the land {n). So of 

AN OFFICE OF DIGNITY [o] : But of the 

defcent of the crown and its pos- 
sessions there can be no possessio fra- 
tris (^). Neither can there be a pos- 
sessio fratris of A RIGHT ONLY Cy): 
nor of AN INCIDENT OR APPEND ANCY, 

^iftindtly from its principal {r). 

(k) 8 Rep. 35, b. . Co> Ifitt. 15. a, 191. b. and 

fojl, ch. 3. f. I. 

(/) Plowd. 57. 3 Co, 42. a. Co, LltU 14. b, 15. b, 

Noy^s Max. 23. ch. 4, Brookcj Difcenty 56. Kitcb. 
2x8. SecCalth. Copyk.SS. 

{m) 3 Co. 4%. a.. Co. Litt. 15. b. And fee Shower's 
Pari. Cafes i 9, 10. Vifc.PurhecVs eafe^ 

(«) Co. Litt, 15^ b. note (3). jfntey fee, 2. p. 61. 
{0) Co. Litt. 15. b. note (3). 
(p) Plowd. 245. Co. Lift, 15, b. i^lackfl. Conim. 
«33- ch. 14. 

(j) See ante^ fee. 3. p. 64. 
. (r) See antgf fee. 2. p. 62, 
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CHAP. II. 

Cfee Eules or Canons of Descent. 

WHEN the property is vefted or fixed 
in a perfon fo as to be tranfmiflible 
to the heirs of fuch perfon, whether he him-- 
felf took by defcent, and acquired an actual 
feifin of the hereditaments defcending, or 
whether he took as firft purchafer, fuch 
hereditaments fhall defcend to the right 
heirs of the perfon fo adtually feifed of an 
eftate of inheritance in pofleffion, or in 
whoin they are fo fixed by purchafe ; or, 
if they are in reverfion or remainder ex- 
pedant upon an eflate of freehold, to the 
right heirs of the perfon creating the parti- 
cular eftate, on which fuch reverfion is ex- 
pedant ; or of the perfon to whom fuch 
remainder is limited ; or of him who, be- 
ing an intermediate perfon, has acquired a 
feifin (if we may call it fuch) of fuch re- 
verfion or remainder by the exertion of 
any ad of ownerfhip, which is tantamount 
or equivalent to an adual feifin of here- 

G 4 ditaments 
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ditaments in pofleffion, according to the 
followipg 

CANONS: 

i. Hereditaments fliall lineally defcend 
to the iflue of fuch perfon in infinitum ; 
but (hall never lineally afcend (^2). 

2. The male iflue (hall be admitted be- 
fore the female. 

3, Where 

{a) As if a fon purchafe land^ and die without ifTue^ 
and his father or mother be then living; his father or 
mother (hall »tf/ (as fuch) inherit fuch lands immedi- 
ately from the fon. But if the father or mother be alfo 
COUSIN to the fon, xhty may (as fuch) fucceejd to the 
inheritance. See 2 P. Wms. 614. 

Arid if there be father and two fons, and one pur- 
chafe lands and di^ ; the brother (hall take the inhe-* 
ritance as heir to him, although the father be living. 
For though the father feems the fource of the inherit- 
able blood, yet, as the fon held the defcending feud ui 
unttquumj it is fuppofed to have already pafled him (the 
father); and, therefore, the defcent between brother 
and brother is confidered as immediate ; and in making 
out their title to each other^ the common father need 
not be named: but the defcent between them fliall be, 
if he be living, exactly the fame as though he were de- 
ceafed. See i Vent. 423. 2 Blackji. Comm* 212. and 
226. ch« 14. Hale^s Com, Law, 258 and 270. ch. ii. 
Litt* f* 2 and 3. Co» Litt. lo. a. and b. 11. a, 
• Wrighfs Ten. 180 — 6. ch. 3. Gilb^Ten. 14.; and 
fee Godb. 275. ca, 388. 
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3. Where there are two or more malea 
in equal degree, the eldeft only iball in- 
herit, but the females all together. 

4. The lineal defcendants, in infinitum^ 
of any perfon deceafed fhall reprefent their 
anceftor : that is, fhall (land in the fame 
place as the perfon himfeVf would have done 
had he been living {b). 

5. On failure of lineal defcendants, or 
iflue, of fuch perfon, the inheritance fhall 
defcend to his collateral relations, being of 
the blood of the firft purchafer } fubjedt to 
the three preceding rules. 

6. The collateral heir of fuch perfon ~ 
mufl be his next collateral kinfman of the 
whole blood. 

7. In collateral inheritances, the male 
flock fhall be preferred to the female ; (/. e. 
kindred derived from the blood of the male 
anceftors, h oweve r remote, fhall be ad- 
mitted before thofe from the blood of the 

female, 

{V) This right of reprcfentation takes place alfo in 
defcents of gavelkind and borough bnglish 
LAi!U> } as alfo of copyholds in the nature of thofe 
tenures. See iM$d. i02. 2 Lord Raym. 1024* and 
Robin/, on Gavelk. b. i. ch. 6« p* 9 1— 98* and Ap^tn^ . 
iix^ p. II. tothoend. 
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female, however near ;) unlefs where the 
lands have, in fad, defcended from a fe- 
male. 

Thefe canons are already fo ably deduced 

ind fo fully illuftrated, particularly by Mr. 

J. Blackstone and Lord Hale, that it 

tvould be equally prefumptuous as need- 

lefs for me to attempt faying any thing 

further on the fubjed. I fhall therefore 

content myfelf with thus inferting thefe 

canons, for prefer ving the concatenation of 

the work ; and (hall refer to Hales Hijl. of 

the Common^LaWf ch. 1 1. and Blackjione on 

Vefeents ; and his Comment* vol. ii. ch. 14. 

Roblnfon on the Laisx of Inheritances in Fee-- 

Simple may alfo be here confulted. And 

fee alfo Dalrymphy F. P. ch. 5. p. 188. and 

Sullivan^ led. xiv. p. 135. 
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CHAP. III. 

Df tibe Percent of EctoerifoniBf aim Kc^ 
matnDer0 rrpeSant upon €1inm of 
iFreefjolD. 

SECTION I. 

Of a Mejne Seifin^ i^c. of Juch Eftates. 

TlUT before I fpeak immediately to this 
point, I will make a few hiftorical re- 
marks prefatory to the fubje£t ; — ^they 
may elucidate the doiflrines which will be 
prefently deduced • And without wearying 
myfelf or wearying my readers, with look- 
ing into the pages of antiquity, I fhall 
juft give a dedudtioa of fads, as they occur 
to my memory, and refer to a few writers, 
and thofe chiefly of a recent date ; not for 
the purpofe of eftablifliing fuch fads, (for 
then perhaps more proper authorities might 
be vouched,) as I think the reader's own 
recolledion will confirm and bear tefti* 
ipony to what he finds ; but becaufe he 
(nay, in the book&'referred tO| meet with 

obfer- 
14 
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obfervations more illuftrative of the fub- 
je£t, and more worthy of his attention and 
trouble {a). 
Ttitdom. At an early agp, at the dawn of the 
r«ff.mori. feudal fyftem, the ultimate properly, or 
tkeaatff. dominium direSlum of the landsi feems to 
have been in the nation or fociety at 
large. Indeed it mud have required a 
length of time to have arrived at this 
ftate of refinement ; yet it certainly is no 
more than what we find many dates whom 
we deem barbarous, and even favage, have 
attained to [b\. However, at the age I 
fpeak of, and in feveral countries of Eu- 
rope, the abftraQ; idea of fociety, or the 
public, prevailed, and the abfolute pro- 
perty of the foil was fuppofed to belong 
to fuch fociety at large. Among the an- 
cient Germans we find the cuftom of di- 
viding 

{a) As before, in note (i), €• i. f. i. p. 7. 

, (i) See Stuart's DifflJttt. Eng. Conft. pt, i. f. 3, 
and View of Soc. in Eur, 24. 15U toi. 213, 410 edit. 
De Lolme on the Conft* of Eng. h. i. c. i. p, 10— 11. 
edit. lySg. See Linfchoten^ b, 2. p. 219. 221. 
Lamb. Obferv. Af Af and Am. vol. u ch, 20. p. 205. 
Fergufmon Civ. Sec. part au fr 2. p. 124* znAAriJlotlh 
Pol. 
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viding the lands annually among the free- 
men, while the ultimate property therein 
feems to have been lodged in the tribe* 
As fo^iety, therefore, was an abftradb idea, 
it was requifiie to have a corporal repre- 
fentative, in whom certain properties at- 
tributed to fuch fociety (hould be vefted. 
Hence arofe the chief political perfon of 
the ftate. 

In thole early times a ftate confifted of a ?*'«"' 

' ' fmaU cUnf 

number of petty clans or hordes, the indi- ^f'm»n*- 
viduals of each of which were more im- 
mediately fubjed to a particular chief, who 
led them to war, and who prefided over 
them in peace, in a civil capacity, as 
their magiftrate. But when a caufe arofe 
between the chieftains, or any of the in- 
dividuals of the feveral clans, they muft 
have had recourfe (when the contention 
was not decided by the fword) to an higher 
tribunal, which had authority over each. 
As feveral of thefe petty diftrids formed a 
ftatCi each w^as fubjed to the general con- 
trol: but as every freeman was thus 
amenable to the ads of fuch fociety, 
every freeman had a feat in the fupreme 
affembly. Thefe aflemblies met at cer- 
tain 
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tain dated times, or upon fome preffing^ 
emergency, and framed rules, &€• for 
the diredion of the ftate. Thus was the 
fupreme authority vefted in the aggregate 
of freemen ; and thus was it to con- 
tinue. 

Anaeua a But it was neceflary, on many occafions, 

general mo» . r r v 

B»r€h or ^to delegate a portion or iuch power to par- 
ticular individuals : and therefore, we find, 
that over thefe rude ftates a monarch or 
king was generally elected to prefide, 
though with very limited authority. And 
when a war was determined on, or an in- 
Tafion impended, as a leader or chief was 
requifite to conduct the united clans, fuch 
king led them to battle : or, in cafe the 
caufe was not a general one, and only a 
particular clan, or a few of fuch diftrifts 
were concerned in the enterprize, or the 
monarch declined leading them himfelf, or 
in cafe feveral ftates united in a general 
war, ,they eleded a chief for the purpofe 
Prttmpore. of coududiug them : but as that/ purpofe 
was frequently the only one for which he 
was eleded,,when the war determined, his 

authority 
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authority ceafed, and he defcended to his 
priftine ftation [c). 

Again, as to the civil government, a cer- ^l^]^ 
tain portion of authority was delegated to 
niagiftrates, who, deriving their power 
from the fociety at large, w^cre not , cpn-r 
fined to a particular clan or family, but en- 
abled to decide thofe caufes which arofe 
between the individuals of feparate diC- 
trids, or between the lord or chief and the 
particular perfons who were* immediately 
fubjedl to him, in order to fecure to the 
individual that impartial gdminiftration of 
juftice which fociety was inftituted to con- 
fer. 

(c) See Ferjeg, Reft, Dec. Intel C 3. p, 68. See 
U alfo in Speede's Chron, b. 7. c. 3. f. 10. p. 290. and 
in I Tyrr. Gen, Htji. Eng. Introd. xxxix. See Nor. ^ 
Ant, vol. i. c. 4, p. 61. c. 8. p. 158. 168. Bick, Alfm 
I. II. 41. I Tyrr, Hift* Eng. b, 2. p. 33. b, j* . 
p. 116. b. 5. p. 254. Camd. Brit. Introd. (Eng?. 
Saxons.) Mod. Univerf, Hft. vol. xlii. p. 2» Sec 
Hottom, F, G. ch. I. 6. 10. Verft. c, 10. p. 349. 
Speede^ b. 5. c. 6. p. 173. b. 7. c, i. p. 282. See 
Loc, on Gov. b. 2j{. 102. 106. 108, &c. Adair* s Am^ 
Ind, 428. 475. And Leo^s Afric. Falc. on Cli*' 
fnatSy &c. b. 4." C. 2. p. 228. Sullivan^ h£\. iv. p. 30. 
And Fergufon on Civ, Soc. part 2. f. 3, p. 152. r 
TVar. JValeSy b. i. p. 4. 42. b. 2. p. 119. b. 3. 
p. 132. 136. b. 4. p. 246. Stuarfs Dijf. Eng. Conft. 
part 3. f. 2. p. I j2. Robert/, America^ vol. ii. b. 4. 
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fer. Thefe magiftratesi thus chofen, were 
generally fuch men whom experience had 
taught wifdom, and whofe underftanding 
Iwras ripened by age. Hence the titles of 
them, in mofl ancient nations, were thofe 
of the elders, aldermen, fenators, fathers, 
ancients*, &c. which were exprefRve of 
this qualification. The number of thefe 
magiftrates was different in different 
ftates; but we may remark, that they 
continued eledive by the people long after 
the chieftainry became hereditary; and 
many continue fo among us to this day. 

Thus were the chiefs and the civil ma- 
giftrates eleded by the fociety, while the 
freemen, conflituting the nation, referved 
the fupreme power to themfelves. When 
• a war threatened, when magiflrates were 
to be chofen, or when the lands were to 
l>e apportioned out to the individuals en- 
titled, the fubjed was debated and deter- 
Oenmi mined on in the general council or affem- 
bly. The council or alfembly appointed 
the portion of ground to the fubjeiS:;' they 

chofe 

* So the title of Sheikh^ among the Arabs, fignifics 

an old man. See Journal from Aleppo to Damafcus^ 
p. 6. note (/). 
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chofe their magiftrates ; and, when unity 
of ad^iotl was more immediately req'uifite, 
when the aflembled army was to be con- 
duced, they, nominated an individual to 
prefide and to direct the belHgerant clans. 
This, or fomething very (imilar to this, 
feems to have been the manner of govern- 
ment among our German anceftors (jJ), 
from very early times, and to have conti- 
nued among theiri till their leaving their 
natal dwellings, with very fmali alteration. 
The crovernment of the Saxons, while on ^*"" «**' 
the continent, is thus defcribed : '^ They 
•* ordained twelve noblemen, chofen frorri 
•' among others, for their wprthinefs and 
** fufficiency. Thefe, in the timeis of 
•* peace, rode their feveral circuits, to fe^ 
*^ juftice and good cuftoms obferved ; and 
** they often, of courfc, at appointed 
** times, met all together, to confult and 
♦* give order in public affairs. But ever 
•* in time of war, . one of thefe twelve 
** was chofen to be king, and fo to remain 
** fo long only as the war lafted; and that 
*' being ended, his name and dignity of 

•*!^ing 

(i) See Tacitus, Of the Manners of the Germans. 

H 
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^' king alfo ceafed, and he became as be* 
^* fore. And this cuftom continued among 
** them till the time of their wars with the 
" emperor Charles the Great j'' when ** the 
** mutable title of king'* became heredir 
tary (e). 
Armiei As every freeman that was not incapaci- 

chiefior tatedby ficknefs, age, or other corporator 
"*' mental difability, was a Jbldier, and their 
armies thus confifted of their whole people, 
we often find their armies electing their 
kings. Indeed, as their general aiTemblies 
were compofed of the fame perfons, (for 
the mod part at lead,) and each attended ixh 
)iis arniour, they mjiy be confidered in the 
fame light. Hence their cuftoqi, upon the 
cledion of a king, of placing him upon a 
SHIELD, and carrying hini around the 
army ; and amid the general fhouts and ac* 
clamations of the people, proclaiming hini 
their leader or king (/). When, indeed, 

they 

(g) See ViTpgarCi jLiftiU of Dec. Intell. ch, j, 
p. 68—9. 

(y ) See Hottm. F- G. ch. 4. and 6. ; and fee 
Voit. Spir. of Nau vol. i. ch. 13. p. 124. (Svocdit.) 
Stuart's VieWy 283. Dijf. part 3. f. 2. p.. 152. note 
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tbejr had chofen out their individual, wfe 
fometimes find them.fctting him up upon 
A GREAT STONE in thcvicw of the people, 
and thus hailing him their king(^). We 
have yet the rcliques of thefe cuftoms : we 
cbair our repreferitatives in parliamcntf 
&c. And theftone which Edward the firft 
brought with him out of Scotland, and to 
which the Scots paid the higheft veneration, 
and is now placed in our coronation-chair, 
feems a veftige alfo of the latter ufage ; it 
having been appropriated for that pur- 
pofe ; their kings being feated on iu from 
very remote times, when they received 
their inauguration (b). But to return. » 
When thefe northern warriors rufhed 
fohh to conqueft, and poured out their 
forces over the branches of the empire ; 

** When Rome, with heavieft found,' a giant ftatue 

they 

{g) S^eNortk Ant. vol. i. ch. 8. p, i68, Camh* 
Brit. 1043. ^"^ ^^^ references in next note (A), 

; {h) See 3 Tyrr. Hiji. Eng. b. 9. p, 96. arnio 1296. 
Supplem. to Mod. Univ. Hj/i. vol. xli. c. i. p« i6.and 

^5. Vol. xxxix. p. 204. Camb.'Brit. 937* 

— ^ 

(/} See Collinses Ode to Liberty, 

Ha 
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tfaty iieceflarily had their particulao: lea^ei's 
or captains. And when they had fettled 
ia the countries they thus acquired* fur* 
rounded by enemies yet unfubdued, and 
intermixed with the native inhabitants, 
who we^e generally formidable enough to 
preferve their fdars, and often to endanger 
their fafety, a permanent captain, generalii 
qr king, over the particular clans which 
fettled, was requifite. In the Saxon period, 
there were feven feveral ftates or kingdoms 
eilabliflied in this ifland, which had their 
refpedive perpetual chieftains or kings : 
but as thefe feven ftates formed alio onei 
general fodety, a general monarch was alfo 
chofen (i) . ^ 

When the chief reprefentative of the 
flate, or of the particular kingdom, be* 
came permanent, and when the military 
capacity and returns were, from the. 
continual wars which in thofe times pre* 
Tailed, ultimately concentred in him as 
their chief, it was an eafy trarifition to Aip- 
pofe, that the individual held his lands of 

him 

(i) See Camb. Briti Introd. p. cxxx**-*i. SpaiU 
b. 7. c. 4. p«293. I Tyrr. b. 5. p. 254, Bick. Alf* 
41* Mill View Eng. Gov^ b. i. c. 3. p. 52. ' ' 
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him to whom he owed his fervtccs ; and, 
more efpecially, as the idea of hereditary 
fucceffion was then partly received, and, 
confequently, ihe chief feemed more felf- 
fubfiftent than when eleded for a tranfient 
caufe *. As he thus reprefentcd fociety 
as to the military power, it was imagined 
that he reprefented it alfo as to the property 
of the lands. Hence was it faid, tliat the 
ultimate property was vefted in him, and 
that the fubjeft held his feud of the king. 
Not, indeed, that the king then, or ever 
fince, could be fuppofed, individually, the 
ultimate proprietor of the foil any further 
than as the reprefentative of the fociety at 
large : this is evident, were it needful to- 
urge any proof other than that it carries in 
itfelf, fron^ the demefne lands of the Theking'i 
king : thefe, in the times of the Saxons, 
were confidered as the lands of ihe nation, 
and unalienable by him without its exprefa 

confent (/)• 

Among 

♦ See Stuart* s Dif. on the Englijh Conft. pt. 2. f. i. 
p. 77. and note \ and pt. 3. f. 2. p. 132. The author 
bad not read this valuable work when he wrote the text 
of the prefent pages ; though he has fince made fre* 
quent references to It in the notes. 

(/) When the king had a power of granting feuds; 
the demefnes were neceflarily alienable^ as ihey were 

H 3 the • 
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F^uds <fi. • Amonf; the ancient Germans, we have 
•AQuiij/. feen that the lands were portioned out to 

the 

the fund which ftjpplied thofc grants • but yet, whea 
the demefnes were reduced fo far as to be fcarcely fuP- 
^i«nt for hiyfupport, the Qdtion interfered, and pre- 
sented any further redu<£lion. See Afill, View^ &c. 
b. I. c' 7. p. 147. Stuart^ 5 View of Soc, in Eur. b. i.. 
^. 2. f. I. p. ^6—^8. I Tyrr. Introd. p. Ixviii. And 
fee 2 Spfr, of Laws, b. 31. c. 7. p. 430. F. N. B. 
i^.D. SindJStuari^s Di^, part 3. f. l. p. 144. 

Thefe dernefne lands formed the chief part of the re- 
venue of our ancient kings. William the Firft had^ 
3t is faid, 1422 manors, befide other lands. His an- 
nual revenue, nearly four (fomc fay nine or ten) mil- 
lions of our prefcnt money. Henry VI. had nearly 
one-fifth of the kingdom in value. Sec SuUiv* 172. 
^od. Univ. Hiji. vol. xxxix. p. 61, Fortefq, on Motk^ 
ch. 1 1, p. 82. ; and fee EJfayonihe Polity of Eng. Bvou 
p. 459. note (z). , 

De Lolme conceives that it is in confequcnce of the 
king*s being confideredas the universal proprie- 
tor OF THE KINGDOM that he is deemed diredly con- 
cerned in alf offencel ; and thaty^r that reafin^ PROSE^ 

CUTIONS ARE TO BE CARRIED ON IN HIS NAME IN 

COURTS OF LAW." CoTi/i. of Eug. b. I. C.5. p. 72, 
(edit. 1789.) 

But, with great refpe£l. to M. De Lolme^ I muft. beg 
l^eave to fay, that the circi^mftance of profecutions for 
criminal offences being carried on /«. the name of tb€ 
king does not appear to be the confequence of his being 
V looked upon <7^ the univerfal proprietor of the king- 
dom*? 
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the individual every year ; when they re- 
turned again to the Rate. To have given 

them 

dom." For " the fiflion'* of his being fo confidercd 
is founded upon feudal principles relative to the idea df 
PROPERTY, and not to that o^ crimes : for what has 
the univerfal proprietorfliip of this kingdom (for we arc 
not fpeaking of Japan. See Spir, ofLawSy b. 6. c, 13. 
p. 124. (8vo ed.) to do, with the punifhment of criminal 
offences ? But that it is in confequence of his being 
the reprefentative offociety AS to the execution of 

ITS LAWS, tfr HIMIN WHOM THE EXECUTIVE POWER 

IS LODGED, that fucb profecutions are carried on in 
HIS name. All offences of fuch a nature are injurious 
tofociety; fociety therefore muft punilh them: but 
as fociety is a mere^w rationUy an abftra<fl idea, it muft 
be reprefented in order to punifli : And, as to the 
EXECUTIVE POWER of fociety, THE KING is, in this 
nation, the reprefentative of itj and, therefore^ all pro-! 
iccutions for crimes are carried on in his name. ' * 

This idea feems neccffary to fociety, and to have 
been well underftood in moft, if not all ftates ; even 
in thofe Which are rude — as among the natives of 
Africa, Ada, and America : we find it among the 
ancient Britiib, Iriih, Germans, &c. &c. See Leo^s 
Afric* b. 3.. p. 162. fol. Adair* s Amer, Ind, 145. 
Lamb. Ohf. Af Af. and Am^ vol. i. ch. 11. p. 117, 
118.* Spir. of Laws y b. 6. c. .5. and c. 13. See 
Lord Kaims*sTra£iSy tr. i. p. 40. Stuart* s View of 
Sffc. in Eur, b. i. c. 2./. 3. p. 27, and 254. 39, and 
256. Falc. dim. b. i. c. 18. f. 4. and N. Nor. 
Antiq. vol. i. c. 8. p. 187. Whit. Mancb.' vo\.u 

H4 c.8» 
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them for a longer time would have beea 
dangerous to their military avocations ; 

would 

c. 8. p. 378. Badman Eng, Gov, part i. c. 40. foU 
I Tyrr.^ Hijl. of Eng. Intr&d, p. 126. Camb, Sritt. 
p. 1043 — f' note. See EunomuSyVol. iii. p. 2S(f^ and 
vol, iv, p. 193. Law of Forf, 102. Iii» and notCm" 
And fee Beccaria on Crimes^ and Eden's Princ, of Penal 
.Law. 

Sohuy to the queftion, ** Which is the moft per- 
fect popular government ?" anfwered, " That^ where an 
** injury done to any private citizen isfuch to the whole 
** body," The whole body therefore (hould punifli ^ 
but it fhould punifh by the representative or 

ITS PUNXTORT POWER. 

V Among our Saxon anceftors, zfine was impofed on 

all criminal offences, even down to that of iderbrecC'^ 
or, as we now term it, " breaking the clofe or fence ;** 
{quire claufumf regit ; fee 3 Bla, Comm* c. 12. p. 209-^ 
210.) The fine for which was, by a law of Alfred^ 
fixed at five ihillings. 

And with us, at this day, all offences denominated 
crimes are conTidered as offences againft the public or 
fociety, and profccuted by the crown: and for all fuch 
crimes, down to the loweft trefpafs vietarmis to th« 
individual, 2i fine or forfeiture is, in Arid nefs, due. 
See I Blackji. Comm. c. 7. p. 268. 3 Ibidn c 8« 
p, II 8- 138. 2 Hawk. Pleas of the Crown^ c. 2. 
f. 3. Sir Tho. Smithes Com. Wealth ofUng* b. 2. <:• lO* 
and 14. 3 Co. 12. a. Burton^ s Exchej, vol. i, p. 4Q7. 
and vol. ii. p. 277. i Rep. 59. b. 60. a. 

% So whatever affe£ls THE puBtic; as nuifaoces^rc* 

ftraints oltradej^c, 1 bus a dyer was bound that he 

fiiould 
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would have diverted their thoughts and AfFicnitnw 
care too much to agriculture and, the ^^ 

arts. 

Ihould not ufe •* his craft" for two years ; and Hull 
held, that the bond was againft the commonrlaw :-^ 
*« And, by G— d, (fatd the old Judge,) if the plaintiff- 
<* were here, he ihould go to prifon till he had paid a 
** fne to the king.** See 1 1 Rep. 53. b. 

All crimes or offences of a public nature are therefore 
indi^aHe at the Aiit of the king, as the king is the re- 
prefcotative of the public as to the execution of the 
laws; and an indiSfment is faid to be his Juit: but 
for whatever is of a private nature, the offender is only 
punifliable at the fust of the per/on injured. Sec 2 Hawk. 
P. C. p. 25. f. 3, 4. J^Comm. c. 15. p. 218.; and 
3 Com. Dig. 504—6. Indii^ment) (D.) and (E.) In- 
formation, (B.) p. 520. $ and fee 4 Bla* Comm. c.^ i. 
p. 2. 2 Strange, 788 — 92. 

Though THE KING is, in this nation, confidered a$ 
its chief magiftrate ; (fee 2 Hawi. P. C. ch, i, f. i.} 
yet he has delegated his judicial PpWEil wholly to ' 
his judges (unlefs it be when he is confidered as pre- 
fidingih his fupreme court of parliament, (See 12 Ca» 
64.) or upon appeals). 'To fuppofe him to be at once 
the profecutor and judge would be abfurd : (See 1 Spir. 
LawSf b. 6' c. 5.; and 2 Hawi. P. C. ch. i. f z.) 
And was he to be a judge in any other fuit, it would 
preclude an appeal : for to whom Can we appeal from 
fupremacy itfelf ? ** But (fays the celebrated FathJ£K, 
Paul) appeals are neceffary ; as it w/ould be tyranny, 
to fubjedany one to the opinion of a Angle judge, who 
fpi^ht thereby oppisfihim at will« Sovereign princes, 

thefcfofe^ 
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irts (m). But yet agriculture was necef- 
fary; and therefore they were affigned 
them annually. To give them for a lefs 
time would not have afforded them an op-, 
portunity to have gathered the fruits of 
their labours — to have reaped what they 
, had fown. But when they had acquired " 
lands in the ftates they had conquered ; 
when they had obtained the habitatious 

they 

therefore, (he adds,) da not pafs fentence themfelves, 
that the perfons condemned may have the benefit of 
appeajs.** {^^t bis Rights of Sovereigns^ c. 3. p. 45— 

. And although the court of king's bench be con- 
Cdered as peculiarly the king's court, he being fup- 
pofed to fit there in p^rfon, as he once actually did :* 
(See 2 Burr. 851—2. SulUv, 300. led. 32. Dal^. 
fympUy 275.) and the ftyle of the court ftill being 
ko'rdm tpfo rege : (See 3 Bla. Comm. c. 4. p/41.) 
yet the judges of "the court'* give the judgment^ 
a'hd hot the- king. And therefore a writ of error lies 
from this court into that of parHament : yet this does 
notihvolve in it the abfurdity of an appeal to a fu peri or 
power thart that of the king himfdf ; forftrll ir is t9 
iiiM in parliament : and not ur>der an idea that thehoofe 
of lords is, in fuch judicial capacity, fuperior to the 
iftonafch, who is himfelf the fountain of juftioc. (Sec 

12 Rep* 64 — 5.) 

« ' ■•■ . 

, {m) See, Lowman on the Civil Gov.af the Hebrews^ . 
Ctf 4« • p. 56* 2 Bla. Comm* 35. c. 4. 
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they were compelled to feek; when the 
turbulency of the times permitted, and the 
bleflings of agriculture and of the rem- 
nants of the arts which they difcovered 
among the people they had fubdued, had 
excited them to feek more .permanent dweU 
lings, they required interefts. of a longer 
duration ; and the reafon for their annual 
change of lituation had now, in a manner, 
ceafed. 

It 18 not to be fuppofed, that perfons st^ttd at 
pfed to annual pofleflions would have been 
t:ontented with eftafes at will {ti). And as 
they came over with a view of obtaining 
** a local habitation/' it is moft probable 
that the Saxons, &c. who then fhared the 
conquered lands, had each an intereft of a 
longer^ and not of a Jhorter duration* 
Thofc, indeed, who then fo obtained lands, 
might have dealed them out again to their 
followers or relatives, &c. for a lefs eftate-^ 
for a year or at wilL But, however, it ^^^ 
feems pretty clear, that foon after their ^^ 
fettlement in the conquered dates, feuds 
became for the life of the feoffee or donee* 
And, (ince the completion of that celebrated 
fyftem in this ifland by William the Firft, 

if 

[n) See Sullivan^s L^^, ItSt. 5. p» 50. (zd edit.) 
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if not long prior to that eveat» an eftate 

FOR LiF£, either of the donee or of fome 

other perfon, feems to have^ been thought 

the Itaji eftate which a foldier, or freeman^ 

could accept of» as fuchj in ^ jkudal or 

military capacity. 

iwiM Byt though the tenant had an eftate for 

life, or in fee, ftill the uhimate property 

was confidere;d as veiled in the king, and 

the tenant had but the dominium utile j or the 

right of poffeffing or enjoying the lands fa 

sdfiBtflciie given. The possession of the land watf 

in him who had fuch intereft for life^ 

orfome griatek estate, but could not 

imry of be tu hiiH who had a l£^>s intereH:. Hence 

LIVERY OF SEISIN was neceuary at the cre<^ 

ation or transfer of an eftate of fiKtE^ 

hold; but was mt given on the creation 

of a i^Ess eUate. The freeholder Jiad 

Ctii.Tm. tbe FEUDAL POSSESSION; and if he had 

granted bis eilate for years or at will, yet bis 

poffeifion was (lill confidered as exifling; 

leffeefw and thc enjoyment of tbe ItfTee was that of 

vcsfs tbc 

wiiiffof the leffor : the leffee being confidered in 

h^. ' pp other light than as the hailiflF or fervant 

of- the freeholder, and accountable to him 

for the profits of the l^ndsat a certain and 

II ftatcd 
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flated Aim {a). And hence alfi> is it» that 
BO other is faid to be seised of property 
in lands but he who has a freehold 
eftate. He who is a lessee is only faid to 
be POSSESSED ; and that hot properly of 
the land, but of the term of years (j^), He» 
therefore, who has A freehold is faid to 
be seised^ and to ha^;^ the feudal 
POSSESSION ; and, e converjby he who has 
the SEISIN, or feudal possession, has 
the freehold: for fuch is the defioitioa 
of A freehold estate {q). 

And hence arifes the diftindion in ouf FfmWj 

, , . . Md chattel 

i|iw between a freehold and a chattel lawieft. 
interest: As the poffeffion of the lellec 
is that of theleflbr, the feudal seisin 
remains in the tenant of the free- 
hold ; and if he has a defcendible eftatet 
it will devolve on his death to his ow» 
fieirs, as of the perfon last s^iised: but 

if 

{o) See Mill View of Eng. Gov. b. i. c. 5. p. 86. 
GUb. Tin. 30 — 49. Co. Liu. 239. b. note (a) j and ^ 

2 Blackft. Co^im. 141. ch, 9. ^ . . » 

{p) See 2 Bla. Comnu 144. c. 9. 

(q) See Ibid. 104. c. y. and the authors there quoted 
8Uid referred to j and Co. Lift. 230.b. note (i). 
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Reverfiofi 
•D a tree- 

Notfobje£k 

topofeffio 

Jratris* 



Sxeeptioa* 



Cfintable* 



if the dejcendible cftatc be expectant 

UPON A PRECEDENT FREEHOLD, the FEU- 
DAL 6EISIN is in fuch precedent te- 
nant ; and, confequently, 

There can be no mesne seisin o/* a 
remainder or reversion expedlant upon 
an e/iate of FREEHOLD f fo as to make a 
PossESSio FRATRis(r), while fuch re- 
mainder or reverfion continues in a regular 
courfe of DESCENT (j)j except by the exer- 
tion of certain ads of ownerfhip, as by 
granting them over for term of life or in 
tail (/) J for fuch remainder or reverfion is 

fo 

(r) See anfe^ c. i. f, 4. p. 85. 

Nor (hall the de/cent of fuch remainder or reverfion 
take away an entry, or put him who has right to bis 
adion. Co* Lift* 93^. b. 243. a. 244. a. Nay*s 
Max. 35. ch. i6> Finchis JL. b. 2. c. 3. p. lao* 
I Co. 134. b. 8 Co. 101.. b. 

{s) For if it be granted over, it vefts immediately ia 
the grantee ; and makes him the ftock of defcent : 
and, in iuch cafe, the perfon afterwards claiming by 
defcent, muft make himfelf heir to fuch purchafer. See 
HaU^s Comm. Law^ 269. ch; 11. 

(/) See ante^ ch. f. f. 3. p. 73. and f. 4. p. 85* 
For the exertion of fuch ads of ownerfhip, in thefe 

care$> is equivalent to the adual feifin of an eftate 

which' 



5i. LAW OF 0E6CENTS. ill 

fo vcfted ' as to bet capable of being fold, 
deviled, &c. by the perfon entitled to it («). 
Nor can there- be dower (w), or cur- Notfut^c* 

\ J to dower, 

TESy, NorcmW^ 

which is capable of being reduced into pofleffion by 
entry. For as an adual entry is not pra3:icable in the 
cafe of fuch reverfion or remainder, the alienation of 
them for a certain eftate is fufficient to turn thedefcent : 
fuch grants being (before the ftatutes 4 and 5 yfnne^ 
c. 16-) always attended with attornment, the noto- 
riety of them, and the confequent alteration of the 
tenant, was deemed equal to the adlual entry on a xie- 
fcent, or livery of feifin on a gift or fele of an eftate ia 
pofleffion ; fuch attornment being originally coram 
paribusy and in later days fufficiently attefted ( i ). And 
for this reafon, a reverfion could not be granted over 
to take efFe6t infuturg any more than an eftate in poT- 
feffion (2). 

(«) Brooke^ Defcenty 30. EjiateSy 24* Sctr* Fac. 
1^6* Co. Liu, 14. b. and note 4. ; and 309. a. 
iElakft» Comm. 175. ch. 11. 2 Co. 6r. a. Perk* 
f. 88. Kitch. 306. Touchji, 238. 242. and 253. 
5ee \Vef 175. 177. and 2 Atkins^ 206. 

[w) IVood'sInJl. b. 2. c. I. f. 5. Co LitU 31. au 
32. a. and b. 35. a. and b. Kitch* Courts^ 320* 

Finche's 



(i) SeQ P/oivd. 25. 152, Qi/b. Tin, 75. (fdic. 1730. 
and p. 81. edit. 1757 ) Co, Lttt , 309. a. Touchji, 253. 
Sulli*uiant 119. z Bla. Comm. 317, c. 20. 1 Com, Dig^ 
tit. Attorn ment. ^ ^ - 

(2) Plo^d, 1 4:5.483. 3 Cff. 74. Brooke, Grante$^,fi. 
60*; and fee 2 £/a, Comm, c« 11. p. idj* 
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TESY (x), of any fuch remainder or rc- 
verfion. 
?!!2!l!!* Thus if land be given in tail, and the 
reverfion in fee*fimple defcend or come to 
the tenant in tail, yet, during the eftate- 
tail, he cannot be feifed of fuch reverfion 
, ib as to make a possessio fratris: As 
I Habere a perfon, having iifue a fon and a 
I daughter by one wife, and a fon by ano* 
ther, gave his land to his eldeft fon in tail : 
the father died, and the fee defcended to 
the eldeft fon, who afterwards died without 
iflue : and it was held, that the youngeft 
i fon ihould have the land, and not the 
I daughter, by reafon that it was in rever- 
I fion, and not vefted in poflcflion in the 
I eldeft fon, during the eftate-tail : as it is a 
Possessio fratris which makes the fitter 

to 

Finehis L. b. 2. 0*3. p, 125. Cfe. ^//z, 315 — 16. 
8 C9. 96. a. Brooke^ Efl. 67* Perkinsy f- 3>S* V^l* 
333- 340. 445. F.N.B. 150. A. Fitzb. Abr. 
Dower ^ pi 55, 166. 

{x) Kitcb. Courts^ 319, Brooke y Ten. par U Curttfy^ 
•4 and lb. Dyer^ 357. pi 44. Co. LitU 29. a. and b. 
ferk. Ten. par le Curtefy, f.467. Finche's L. b. Z. 
c. 3, p. 125. Wood's In/i. b. 2. c. I. f. 4. 
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to inherit and not a REVElisio ykA>- 

Thu8» \rhil« the eftate-t^l cofttinue^, 1i6 
could not be actually s*i$ed of the 
reverfioti in fee-(i«ipl6, fo a^ to tura the 
defcent} for he could not be feikd of 6oth 
in pofieffiofi at dne and the farae time ; atid 
an eftat&-taU will not merge in a fee {z). 
But had he become tenant aster pos- 4>r« p»/- 

1 • f • ■ - 

JIEILITY OF ISSUE fiXTlNCT, it WOuld !*'' 

have been otherwife. For though, a^ to 
Ibme refpedls, the eftate-tail may be faid to 
have eoriiitiued after poifibillify, &c. in the 

tenant 

(y) Brooke^ Defcents pi 1 3. 30. .SdreFfdas^ ia#. 
Ejiaies^ 6. Fitz* Abr. Dejcmty fL 5. 9, 10. Jjpze. jay. 
Z>yer^ 89—90. pi: 1—6. and 325. pi j8. Kitch. 
2i7» ai8. 3o6. See 3 C9. 42. a. r/^w^/. 130* 
Co. Lin. II. b. 14. a. a^d b. 1$. a« 191. b. Prr^. 
f. 88. F.N.B. 196- K. Noy*s Max. ^3. ch» 4. 
Cflr//^. 128. G/7i. ?>«. 13. I Fffi^y 174. 176. And 
fee the cafe of yenHns en detnife of Harris and wife 
^ainji Prhehard and others^ In a IVtlf. 47. And note, 
that that cafe is miffeported i^ H^ilfon : as it was really 
determined, it dire£Uy fupports the do£lrine here laid 
down. // was determined in favour of the daughter By 
the fecond ventre* And fee Dyer^ 325. pi 38. in point. 

V 

{%) Ptowd. 23d. 296. 2 Co. 6f. a. 8 Co. 74. b. 
7$. a. Kitcb* 306, 307. 310. PerL t 88, 2 Bla^ 
Comm. 177. ch. 11. 

I 
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tenant during his life $ yet> in other re- 
fyeOiBf it in a manner ceafed, and the te- 
nant or* donee would have been quq/i 
tenant for life only ; when fuch his eftate 
Merger. would mcfge in the fee, which would then 
become executed in possession* and, 
confequently, be fubjcft to possessio: fra- 

^ TRISy DOWER, AND CURTESY) aS in thc 

following cafes : 

^nhjta to Lands devifable by cullom were given to 

fcf^^fr^ hufband and wife in fpecial tay, the re» 

mainder to the hufband in fee ; the huf- 

. band devifed fuch remainder to the. wife^ 

and died without iflue : the heir of the 

hufband entered, and was oufted, and then 

brought afGze, and was barred, i n t H A x 

THE FEE WAS VESTED IN THE WIFE, 
AND HER FRANK^TENEMENT MERGED ; 

for fhe was tenant in tail q/ier poffibility^ 
&c. (^) 
To dower. So whcrc lauds were given to hufband 
and wife in fpecial tail, with remainder to 
the heirs of the body of the hufband; 
the wife died without iflue had between, 

themi 

(^7) Breoh^ tit. Devtfij 42. Co. Litu aS. a. 1 1 C$. 
80. b. and the books referred to va {h) and (t) 
in the next page. 
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th£m, and t&e huiband took another wife, , 
and died : and it was held that the se- 
cond WIFE SHOULD BE ENDOWED (6)^ 

So where jaods were given to hufband To cantQr. 
anid wife in fpecial tail ; remainder to L in 
tail ; remainder to the right heirs of L 
The hufband died* without iiTue, hi;s wife 
furviving, who was now become tenant 
after . poiTibility, &c« apd afterwards fhe 
took another huiband, and bad iffuei 
when^ I. died without iflue, the wife being 
bis ri^ht heir, who afterwards died : and 
it was held that The second husband 

SHOULD »E tenant BY THE CURTESY : 

for when the fee defcended to the wife, fhe 
was tenant after poffibility of iffue ex-tind, 
^nd the fre^pld was merged or abfbrbed ^ 
in the fee; and fo the wife had the fee 

IN POSSESSION {c). 

If 

(b) Perk. f. 338, Brooi^, Ds^er^ aS*- Note an 
error in Kitchen^ p. 322t when citing 50 Ed. 3. f. 4,- 
(it occurs H/30 Ed, 3. pL 9. and was determined as 
^bove;) which error I find alfo in Tome of 'the Fnnth 
editions. And fee Kiich. 217- 318. in tH)int» 

{c) Broohy Ejlates^ 25., Tenant par U CurteJU^ 4, 5 
^d Kitchen^ 217. 318. 
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Rererftoii Jf f}^ ]ieir ctiter» aod Eis entry be 

49wer. DXFBATBO fatf THE ENDOWMENT OF 

HIS MOTHEA^ he can have MO actuax^ 

SEISIN of eke REVERSION OV THE THIRD 

FART, while feeh part continues in 

ineiiftcrj. DOWER {d). Noi Can he hate any actual 

^sisiK of landa of which his father is 

fotWk. TENANT BY THJE CURTESY (tf); DOf 
of fuch as ARE EXPECTANT UPO!? 
irEASE OH OTHER ESTATE FOR LIFE (/)• 

Thus 

(jl) See anti^ cb. i. f. 3. p. 66. Br$oiij DefanU 
19. Kitch. 319. Brooke^ Ten* par U CwritJU^ lo. 
Gith. Ten. 23. (edit. 1730. p. 27. 3d edit. 1757.) 

{i) See anu'j c. i. f. 3. p. 80. See Litu f. 394. 
' Cp. Litu 241. b. P. tf. S. i'94. D. and £• and feof 
2 Injl* 30I4 and 3 C^ 23. b. 

(/) Brooke f Defient^ 28. D^w, S5. BJates^ 67; 
Kitchen. 217. Crp. Cjyr. 411—12. Crp. jB/r'jc 
315 — 16. % Co. 96.3. Ci9« £f/^ 239. b. 241. b. 
GilbiTen. 13. (edit, 1730# p. 15—19. 3d edit. 1757.) 
Co, Liu. ii.b. 14. a. note (6). 17. b* and note (4)* 
jCb. 6.b. See Ibid. 42. a. See rw/»^. 31. Nelf* 
Abr. voK i. p. 645. Defccnt, (A.) pL 8. i and i ^i/* 
353* P* <Ar. ^. 197. b. and 9. b. Robin/. onGeveIki 
b. I. c. 6. Pf 105. Moorex 868. ^/. 1201. Noy^s 
Max. 23. c. 4. Carth. 126. J^n/i. 242. pU %y% 
and 1 ^//I i76» 
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Thus when there is an anterior cftate of 
FREEHOLD, the a€tual feifin is in the pof« 
feflbr of^rA eftate; and, confeqqently, the 
perfonentitledtoan intercft expedant there* 
on cannot poiltbfy be faid to be adually 
feifed thereof on a mefne deroent(^)« 
When ONE estate in fee-simple, uttm^ 
therefore, is limited on akotheA, 
•by way of fcxecutory devife, it muflr fall 
under the fame rule j and the descent 

of the CONTINGENT FEB CaunOt alloW of ContiineBt 

ANY MESNE SEISIN which might tujrn fuch. 
defccnt (6). 

** Thus the principles which apply to ^ft»^««. 
the defcent of aneftate in possession, do *^^?9M^ 
not apply to the defcent of an eftat6 in re- 
mainder or reverfion expedaht on aii ♦ 
ESTATE OF FREfiHOLt): but they apply 
when the particular eftate is only for 
YEARS ; a tenant for years being coniidef- 
ed merely as the bailiff of the freeholder^ 
and to hold the pofleffion for him (/)/; 

(g) StemUy c, X. f. I. p. 37. 

(i) See the next feftion, p. 122.' 

(/) Note (2) to Co. Litu 239. b, (Hargrave and 
But!er*s edit.) See alfo <?«//, ch. i, f.a, p. 48.; and 
this k&. p. lojt 

13 
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SECTION II. 



To w^om be muft make hlmfelf Heir^ who claims 
where there has heen no Mejne SAjin. 



TNthe laftfe6l;oi>.wehave feenthat there 
' cad.be no mefne feifia of any.eftate ex«- 
pe£taQt upon a freehold, ^ wh^n fuch eftate 
contiaues to defcend and the partici;ilar 
a6:8 of ownership have not been exerted ; 
iand, therefore, it muft inevitably follow, 
that. there can be no mefne heir (as fuch) 

ysrft^N capable of turning the derccnt. . He who 
•^ claims, muu, confequently, make him- 
felf heir to him in whom fuch eftatefirft 
vefted by purchafe ; or, in cafe fuch a£ts^ 
of ownerfhip have been exerted, to the 
perfon who laft exerted them : thus, as in 
a cafe before put (a), if a gift in tail be 
made, and the reverfion defqends to the 

fimtifin^ eldeft fon (by a firft ventre) of the donor ; 
which eldeft fon, being alfo tenant in tail, 
dies, leaving a lifter of, the whole, and a 
brother of the half-blood ; the brother of 

thft 

(«) See the laft fedion, p. iia^. 
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the half-blood (hall fucceed to the reverfioni 
and not the fifter of the whole. The rea- 
fon of this is evident : the reverfion de«^ 
fcends, on the death of the elded fon, not 
to the right heirs of fuch eldeft Tony (for 
fuch eldeft fon was never actually feifed of 
the reverfion, but of the eftate tail on 
which it was expe^ant,) but to the right 
heirs of the father, or perfon who made 
the gifty or of him to whom limited, given, 
£cc. And therefare^ as the younger foii 
(by the fecond ventre) was, un the death of 
the eldeft (by the fir ft ventre) the right 
heir of their common father# the donor (for 
he was of the whole blood to him, and; 
being a male, fhall be preferred to an elder 
female, and fo take place of his fifter (^)— -) 
foch younger fon fliall fucceed to the re- 
verfion as well as to the eftate*rail {c). 

When, therefore, a reverfion 6r remain-^ tieirof th« 
der expedant upon an eftate of freehold fhifs 

continues 

J' 

{b) See ante^ c. 2. p. 88. canon ii. 2 Bla. Comm, 
212. ch. 14. and On Defcents^ 21. Hale*s Com. LmOj 
262. ch. II. Robinfon on the Law of Inheritances in 
Fee-fmpky 38. ch. 5. See XiV/. f. 8. ^Ludfo/t, next 
fe6t» p. 124. 

(f) Sec<w/^, ch. !• f.'4: p. 86. (/). 

14 
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<;mift»UM }q a c^icie of defcenu witho^a^c 
fiich adi of ewowibip esertecL Cuch 
fio^i &c. fiill continunily devolvea^ on 
^e9th of eftch particular heir, to tte pcric 
vho cw ^i&^^ «aake bimfdf heir to the dt 
!|©r dr pwjPchafiM-,. wiAhioiit dny r^ard 
tlie teiy heir of (he .preoedeat pcribn whc^ 
imsi^ied to it by d^fcenii till^ whert th« 
particular eftate tjsdctecntticd, it ultimateljr 
Teft3 in pf^effibn ia hiiou wiO| at.fucb dc^ 
termhatk^ i$ the righ* Tieir of ftifeh do-* 
A9r^' pui-chafcffi or original rdmaiiuler<^aiaQ« 
y^-*2i9. t^qre was b(» iotecmediaw per&ti 
i^^a^Iy fijif^d ^of ftiiQh n$iiei?fioti m iieAaia-* 
^): np 0Qe <toQjd> as ^hiive.&id, be thf: 
4ie^fi of tor|»«g k^ de&eftt; aod beeoming 
lirAC^ ftock or terminus i but ftu:h fiock 
»¥ft yet be the donor> purchafer* or re- 
xnaindec-^man^. and muft fb continue (if 
no alimadon be made) till fuph eiiate 
ihall become ve;stbi> in possession; 
iwid, eonfequently, it will be abfolutely 
neceflary to prove on every devolution a 
defcent, not . from the immediate prediecef- 
for who Xodk^by defcent^ (for with him,, as 
iuch, ' we have now nothing to dp,) but 
from the donor, purchafer, or original re- 
xnainder-man. Whoever,^ therefqre, can 

6 make 
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^l„^ make himfelf h«ir to fuck donOr, &c. will 
^^ be entitled to tlic iaheritaace in reverfion 
^1^ or remakder, though expe^ant, but yet 
p^^ not fo as to be capable of tranimkting it to 
ifis o'wh right heirs, (as focb^) except li)r 
grantkig it over ^)^ till it becomes vefted 
^ ^ in pofleflfioQ) by the determsnation of the 
jiji particuJar. cAate which fupported it, et 
^ whereon it was espedant, (when it woui4 
j^ ceafetobe a reverfion or femaioder,)' ift 
^ liim who fhould be^ at tfa^it time, the right 
heir of the donor, &c« which perfbn wcwiid 
u then become the fiock of defceitlt and bun 

from whom the &tiure pedigree muft 
Eun (ip)t on his obtaining ^na&uul £n{ia of 

it(/). 

So 

{d) See 4/1^, laft fee p. I io« 

(<) Sec Fearm^s Contsng.Rem. 4^^. (jclcdit) Clr. 
XiV/. II. b. 14* a» 15. «• 3 C«» 42. Ov. Gi7r« 
411 — 12. S Cd. 96. a. I Co. 95« 99* Plowd. 56* 
113.485. 489. Brookiy DefcmU 2. and 58. D^ir^ 
5. and 21. Scin^ Fac. 126. Cro. £Iiz. 334-^5* 
Dyer^ 129. ph 63. Sec 2Com.Dig^ 402. Copyh, 
(K. II.) 3 /Wrf. 51. Defceiit, (C. 2.) Robin/on cm 
Gavelkind J Jppendix^ (laft page but two.) Kitch* 
215. I Fef. 174. 

(/) Seech, i. fee. i, p. 23, and 42« 
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coatiniM- So alfo with refpeA to contingencies and 
•stcutory executory devifes : thus on a devife to G. 
in fee ; but if he happened to die under the 
age of twenty-one years, leaving no iflfuCf 
then to P. in fee : after the deceafe of the 
teftator» P. died in the life*time of G* 
who afterwards died under the age of 
twenty -one, and without iiTue: it was 
held, that the lands veiled in P/s heir at 
kw^' upon the happening of the contin** 
gency^ (viz. on the death of G. under age, 
and without iflue,) hut that the intereft, 
while it was contingent, did not fo attach ia 
G. who was heir at law to P« on her de- 
ceafe, as to carry it on his death to bis heir 
at law, who was not heir at law to P. but 
that it veiled in that perfon who was ' 
HEIR AT LAW TO P. (the iifft purchafer) 

AT THE TIME OP THE CONTINGENCY 
HAPPENING {g). 

(g)' See 1 ^ilf. 29. Goodright 'and Seiirle ; and 
cited alfo in Fearneon Contingtnl Rem. 448. (3d edit.) 
And fee Cro. Car. 410 — 13. Hobart. 33. Pkwd. 
485* 489. 3 Com: Dig. ii. Defcent, (C. 2), a 
Hughes's Abr. 1484. t\t. PoffiJ/io Fratris \ and com- 
pare with Brooke^ D$ne^ 8* 1 and Co. Lift. 298. a. 
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SECTION m. 
Explanation of the Table ofDeJcents, 

FOR the more fully elucidating the doc- 
trines inculcated, atid in order to ihow 
•at one view the different manner in whicli 
an eftate vested in fmsbssion and one 

IN REMAINDER OR REVERSION EXPECT^ 
ANT UPON A FREEHOLD WOuld dcfcend, I 

have fubjoined a table or calendar/ which I 
will now proceed to explain. 

Suppofe -then an eftate given to Henry Defcent of « 
Warden in tail, with remainder over in fee oatfree* 
to Benjamin Brown. 

On the death of Benjamin Brown, the 
remainder would defcend* |ft» to hiseldeft 
fon, (by Anne LeC)) William Brown ; and 
from him, adly, to bis eldeft fon, (by Sarah 
Watts,) Ifaac Brown. Ifaac dying witliout 
iflue, we muft again feek the right heir of 
his father William, as the reprefentative of 
his grandfather Benjamin ; for Ifaac, h ay*> 

ing n ever been a ftujlljufeifcd^ XQuld Jiot 
tranfmit it to bis own heirs (as fuch). 

Now 
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Now we find that William Brown left a 
daughter by his firft wife, and a fon by his 
fecond ; thefe his children are both in the 
fame degree ; but the younger being a fon, 
and fo more worthy of blood, he ^George) 
ihall (sdly) fucceed to the inheritance in 
ncclufion of his elder fifktr{a\. George 
dying without iiTue*. we muft again feek the 
heir of bis graadfather, whtdi now uode« 
ji^iably is (4thly) Lucy, hucy dying like- 
wife withooi : iflke, wherd>y her father's 
iiTue are extio^^ we mn& ftiU enquire for 
the heirs of the remainder-man) whom 
wenow find'to ibe (jthly) John Brovm (his 
fen by hia £3eDnd wife). The remainder 
then defi!:cnds from |ohti to (6thly) bis 
elded fon Edmund; and fnom him to 
{7thly) i^is only fhm Jatnesc James dying 
wifthout ifiiie» we mud oitbce more feek the 
keif of the remainder- man, whom we find 
smong the yet-tilling ifloe of John. John 
leaTifig a daughter . by one witei and a fon 
at&d daughter by anQther, the remainder 
defcends (8thly) to Henry his fon by 
IfixjSLUQ^ Witfbo,,afl of the worihieft fex: 

buj 

{a) Sec laft fe£J, p, 119, (*), 
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but he dying widiout ifiue, we again feek 
the heir of Benjamin) and find that Joha 
kft two daughters alfo by difiFertnt wives i 
thefe daughters being in the &me degree, and 
tH>th equally the children of their common 
father^ throiigh whom they derive their 
title toinherit (^), fliall (9thly) fuccecd as 
parceners* One of thefe daughters dying 
without ifTue in the life-^ime of the other» 
the other (hall then fucceed to the whole ; 
for ihe does not claim as heir to her de^' 
ceafed filler, but as the now only heir of 
her fathen Bat the furviving fifter dying 
alfo without iffue, we purfue our old en- 
quiry, and a(k again for the heir of Ben-* 
}amin the remainder-man: and as his male 
iifue is now extin£t, and as he left two 
daughters, (by different wives,) we find 
that they or their iflue (hall next inherit 
(lothly) as heirs to him. On their death, 

or 

{b) Sisters of tfacBAXF-BiooD cannot fucceed 
as beirs to each OTHER ; but they fnay fucceed as the 
biirs of THESIR COMAtON f ATHia, being equally hh 
children. See % Bla. Comm. 231. c^ 14* note (z). 
SeeF.N.B. 197. G. Brgokty DefanU 20. anda;* 
Mordancejlory 43, Robinf. on Inhir. 36. c. 5. Hale's 
Comm*LaWy 264. note (at}, and 266. ch. ii. Kitcb. 
Courts^ 21 8. 
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or that of their ifTue, whereby the defcend* 
ants of the remainder-man are become ex-» 
iinCty we muft yet feek bis right heir ; and 
this we find to be (iithly) Bridget Brown, 
Rair.U(w4. his fifter of the whole-blood. For though 
the half-blood fucceed equally with the 
whole among the descendants o/'JS^/i- 
Jamin, according to the worthinefs of fex, 
or priority of birth ; yet, fuch remainder 
being legally vefted in Benjamini he alone 
. is the perfon from whom it muft be claimed/ 
-V' and to whom the perfon claiming muft 
make himfelf heir : for thofe whom we have 
called the half-blood among his defcend- 
ants, are only of the half blood to each 
other, but are equally derived from him- 
felf. But thofe of the half-blood above 
, bimy being txpt (by the terms) derived from 

the fame couple of anceftors as he himfelf 
is, cannot poflibly fucceed as heirs to him. 
And, therefore, though Timothy Brown 
}S the right heir (on the death of Benjamin 
and his iffue) to Jofeph Brown, their com- 
mon father ; yet it is not bis heir that we 
feek, but the heir of Benjamin; and as he is 
Dot the heir of Benjamin, (being but of the 

balf-i 
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half-blood to pifJij) he fhall not fucceed to 
the remainder; but fuch remainder (hall 
defcend to Bridget, his (lller of the whole 
blood : but in cafe fhe die without 
iOTue, it ihall then go (i2thly) to Thomas 
BrowUf her uncle ; and the iffue of Jo- 
feph, by Emma Atkins, be for ever ex« \ 
eluded, as they can never be the right heirs 
of Benjamin, the firft purchafer, froi]:i 
whom it muft fiill be claimed. On the 
death of Thomas without iflfue, the re^ 
mainder ihall (i3thly) go to his uixcle, 
Daniel Brown ; (Stephen not being de- 
rived from the fame couple of anceftors as 
Benjamin, fhall not fucceed ;) and frpm 
Daniel it (hall ( 1 4thly) go to Abraham, the 
ion of Edward and Barbara Browa* 

But had it been an eftate in possession, n^rc^-ntof 

an K(tii% is 

it would have defcended very differently. p«tf«tfi9a. 
It would then have gone from Benjamin to 
(I.) William ; then to (IL) Ifaac ; and from 
Ifaac to (III.) Lucy Brown; who being the 
perfon now la$t actually stisED, 
(fuppoiing the perfons entitled - continually 
to have gained an a^ual feifin,} is be- 
come THE stock of descent; ' ?Lnd 
therefore wc muft row fcelc for ;he heir 

of 
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cfhtrj and not of Benjamiii. Her father^ 

William Brown, left iflue a fon, (George,) 

by his fecond wife ; but this ion being but 

of /£^ HALF-BLOOD TO LUCY, {hall nevet 

inherit as heir to her, though the land 

ihould efcheat to the lord. We then muft 

go one ftep higher ; and here we find (iV.) 

her aunt Suiannah to be her heir of the 

whole blood: Suiannah dying without 

ifiuei the eftate again devolves; and as we 

liippofe her to haTC been actually 

SEISED^ we muft find out who is now heir 

'^'' to her: and this we difcover to be(V,) 

George Brown, the Ton of her brother WiU 

liaffli whoy thougb of the half-^blood to 

Lucy, is of the whole blood to Sufannah, 

and, therefore, ihall inherit to her (c). 

And now all the ifTue of his grandfather 

Benjamin, by his fii;ft wife Anne Lee, be- 

ing extind, we muft go to (VL) Bridget, 

the daughter of Jofeph and Elifabcth 

Brown ; for the ifiue of Benjamin by Jane 

Smith, being of the half-blood to^ 

George, fhall never inherit as heirs to 

HIM. But Bridget fucceeding, and having 

been actually seised, wemuftnow have 

recourfe to her heir ;« and this we find to 

be 

(c) See Lift. f. 8^ 
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be^VIi)^^ John %own, the fon of fieoji^a 
by }m^ Smith ; for^ thougj|ji of the b«lf« 
bjood to G^or^e, he is lineally ijliffceudcd 
frgro th$ Qnly tfr(?thc;r of pofi whole-blopd 
%o B(r|dgfit, aad Aall, thtjre/gre, (w thf 
eld^r liTue 9f Benjamin are qo^ eytUidii) 
focqeedxQHBR {^/)» From John it de^oda 
to (VIII.) Edmund ; and from £dmund 
to (IX.) James ; and from James to (X.) his 
aunt Penelope ; and from Penelope to (XL) 
ber aunt Catherine : for though the iffuc 
of her father^ John Brown, by Frances Wil- 
fon, are but of the half-blood to Pene- 
lope, yet they are the now-only reprefenta- 
tives o/'JoHN,, who was the brother of tAe 
WHOLE-BLOOD /(? Catherine; and, there- 
fore, the eftate fhall defcend from her to 
(XII.) Henry Brown; and from him to 
(XIIL) Felicia ; and fhe being the laft of the 
iffue of her grandfather Benjamin, we find 
Thomas, the fon of Philip and Efther, to be 
(XIV.) her heir: for as to Bridget, the 
daughter of Jofeph and Elizabeth, it has al- 
ready pafled her ; and Timothy, the fon of 
Jofeph and Emma, is but of the halp- 
BLooD to Felicia, and therefoxe Ihall 

NOT 
{d) See Lift. fee. 8. 
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K^T fucteed TO HER ; but ht JbaU fucce^d 
as heir to t ho mas, being the now-onf^ 
Ton of bis brother Jofeph (his brother u 
the whole-blood). Froul Timothy (XV;) 
it goes to (XVL) Daniel ; and from Dani^ 
^o (XVU.) Stephen ; and from Stephea to 
(XVlli.) Abraham Brown and his^ifluei &c; 
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CHAP. iV. 

Of tl^e (ZBntcp of a po&f)ttmou0 l^it. 

T>Y the feudal law the freehold could not Abcyince* 

be vacant, or» as it was terra^d, in 

abeyance : there mud have been a tenant Tenant of 

who was capable of fiflfilling the feudal du-^ hold." ' 
ties, and againft whom the right of others 

might be maintained. An infsint in ventre infant « 

Ja mere was not, on thefe occafions, confi- pfru 
dered as in ejfe^ and, confequently, could 

not be confidered as a tenant. On the de- Enrrjrofth« 

^ ' ' then-bora 

volution, therefore,' of an eftate, the /^w- *>««• 
born perfon who was, at fuch devolution, 
entitled, (as, for inftance, the brother of 

the dcceafed,) was permitted to fucceed,: 
and tho* the ifluc, while in ventre fa mere^ 
was not regarded as in eje^ yet (when af- 
terwards born) as it was the perfon whom Entry m 
the law would have pointed our to enjoy infant* 
the inheritance of his father, had it been 
in ejfe when he died ; and as the xeafon for 
the entry of the uncle had now ceafedy 

K a iince 
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fiace the iflue became capable of holding 
the hereditaments defcended^ and of ful- 

c*riiaa. filling thofe duties by his guardian, fuch 
ifTue was permitted to eater upon the uncle, 
and to enjoy the eftate. 

But though the law refpeding the fubjed 
of this chapter, fince the time of the (la- 

•**!•' tute 10 land ii Will. 3. c 16. does not 
' appear fufficiently clear and determined, 
yet it certainly is confined within very 
narrow limits, when compared with the 
law as it ftood 6efore the paffing of that ad. 
-Several nice difttndions thenexifted, which 
* are now, as to this point, apparently done 
away. However, they feemed to have been 
founded upon principles which cannot be 
fliaken, without (baking the whole law^ 
Tho(e principles exift, though their appli* 
cation to thefe cafes, and their confequences 
with refped to them, may, perhaps, be 
flow no more. Thofe principles, and the 
dedudlions which may yet be drawn from 
them, (till deferve our attention, and may 
be confidered as extending to certain points 
and purpofes to which that fbtute does not 
reach. And as the ^particular points to 
^hich that (latfKQ docs txt;end are by na 
3 means^ 
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meanSf I thiDk» fatisfadorily determined, it 
may not be improper to confider the an* 
cient as weH as the modern law as to thift 
head. 

When, therefore, a perfon fucceeded to whcntbt 

^ « after-bortt 

an eltate by descent, or per formam starerheir 
DONi, fuch ^^dXtJhould have been detefted cnt«fed. 
by the fubfequent birth and entry of a 
nearer heir ; but if the perfon who {^ 
fucceed^ed had claimed by purchasb*> an 
after-borq nearer heir could n^t hare de«^ 
veiled it. So in the cafe of a retmiinder 
or reverfion expedant upon an eflate tail, 
the after-born iflfue might j have entered 
and devefted the possession of the re- 
verfioner or remainder-man^ but could not 
have alFeded the vesting in interest 
of any remainder. So alfo in cafe of ef- 
cheat ; if the lord had entered for default 
of heirs, and a poflhumous heir was born^ 
fuch pofthumous heir might have entered, 
as he ftill may enter, upon the lord, and 
revive the eftate. 

But 

♦ Or entered for condition broken; fee tajch. 
9 Hin. 7. 25. a. pU II. I Ca. 95. a. 99. a. | and Cr%^ 
Cgr. Sj.pL II. 
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Whena 
cantiugent 
remainder 
mn& veft. 



vni«n the 
graofee 
ipuft uke« 



But in order to illuftrate thh matter the 
more (pearly, and to point ont the princi- 
ples on which this dodrine depended, it 
will be neceflary to obferve, that he to 
Tirhom a remainder is limited muft take at 
the time when fych remainder ought to 

Veft IN INTEREST* 

It is fufBciently eftabllfhed that a re- 
mainder mud veil during the particular 
eftatevor eoin/lanti that it determines ; /. e. 
that no chafm or period can be admitted 
between the expiration of the particular 
eftatCf and the veiling of the remain- 
der {a). 

So it is equally clear that he who takes 
a remainder, (/• e. at its creation^ and not 
on a mefne grant,) muft take at the time of 
its veiling an intereft : thus " one Jobfon 
devifed certain lands in tail, remainder to 
the next of his kin of his name i and, at 
the time of the devife, the next of his kin 
was his brother's daughter, who was then 
married to I. S. The devifor died. The 

tenant 

{a) Fearncy 233. Pkwd. 25. 33. 155. 485. 489. 
l^Co^ 66. b. 8 Co* 75* a. 2 Bla Comm. i68. ch« li* 
See Douglasj 337. And cafe of Reeve aud Long, in 
Salield, Carthew^ and LordRaym. &^. * 
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tenant in tail died afterwards without iiTue. 
And the queftion» on a fpecial verdi£t> wa8» 
Whether the daughter (hould have the 
land? And it was adjudge.d9 without ar«* 
gument, that (he Should not : ^^ For ihe 
was not then of the name of the devifor, 
but of her hufband's name. Buttfjbe bad 
been unmarried at the time of the de- 
vise AND death of the donor» although 
Jbe HAD been married at the time of the 
DjEATH of the tenant in tail 

without i%%vZf yet Jbe Jhould have hadihf, 
land{b). 

And as the devife is confummated on the when uw 
death of the devifor, atid the efiate devifed 
(fuppofing it not executory or contingent) 
muft veft in interefl at fuch his death in the 
perfon to whom given^ or not at all ; fo 

there 

(4) Jolfon^s cafe, Cro. Eliz. 576. See Ibid, $ii. 
S. P. And fee I Vif. 335— 359» ; and Powell en D<. 

^iP^9 3+7* 3 ^^^* ^ii' 37' ^^'^^^ (N. 21.) 
I Strange, 30. i Fef* 114. N. % Fef. 210* 10 MhL 
(Lucas) 276. iVenU 229. See Cr^. Cbr. 410— 13* 
and Robin/, on Gavelk. Appendix. Cro.Eliz. 334— 5« 
Dyer, 129. pL 63. Hobart, 33. And 30 Af, 47. 
30 Ed. 3. f% 27. cited xiittt. Brooke^ Defunt, 24* Done^ 
2i* Co. Lin. 1 0* b. and note (2}. 8 Ca. 75. a» 

K4 
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there niiift, by the termsi be a ptrCon thtti 
in tjft who is capable of faking it, agree^ 
Ably to the laft*cited cafe. Thus, on a de- 
Tife to A. in tail, with remainder to B. in 
taili with rediainder to the right heira of 
A. in fee: A. died without iflue* living 
teftatot : B» after making of the will, had 
iflue G« (vtho was alfo heir at laW to A.) 
and died in the life- time of the teftator alfb: 
and it was refolved, that G. could /^o/ claim, 
either as the iflue of B. not as heir to A. 
^s both died in the teftator's life-time ; but 
that the teJiator\ heir at law fhould have 
the land [c)^ 
Amftcr^ ^Soi whcn a remainder Was contingent, 

Itorn nearer i-. .*- • r« 

beir couu as beihe limited to an uncettdih perfon, and 

not hate n • 

cmercd on aftetwatds vcftied ill any one anfwerihg the 

• purchaiert ■ 

defcrtptioh required, at the time it ought to 
have vefted in incereft, in them it fliould 
have remained ; and could not have been 
afterwards devefted : as if lands were given 
to A. for life, with remainder to the heirt 
of B. add on the death bf B. his daUgh-^ 

ter 

{c) See 10 Mod. {Lucai) 370* Plifwd, 341. and 
the booki r^ferrecl to in the margin of the fnglilh edi- 
tion. 3 Com. Big.' 16. Devifc, (K*) t Cq. 105. b. 
Touchjl. 414, 452. (N. 2.). DdugL 337. 
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tcr was heir, his wife being enfehit with i 

fon: in this cafe, immediately on the 
death of B. the remainder vefted in intercft 
in the perfon who was then his heir ; and 
as B. took no eflate hlmfelf, his heif took 
the remainder by purchase : the remain- 
der, therefore, vefting by purchafe in the 
daughter, the after-born fon could not 
have devefted it (^/). For as a contingent 
remainder muft veil during the particular 
eftate, or £0 irt/ianti that it determines, it 
muft at that time veft in fuch peffon who 
is then capable of taking it, or not at all ; 
and when it once fo vefted in any, in them 
ihould it have remained, and could not have 
been afterwards devefted: fo here it muft 
have vefted, on B/s death, in his daughter, 
who was at that time his heir ; and, confe- 
quently, fhould the pofthumous fon have 
been permitted to deveft it, the devefting 
of it could not have been till after the 
period defcribed; and, therefore^ (hould 

not 

{d) Sec I Strange^ 30. Kitch. 215—16. Brooke^ 
Defantj 2, 24. 58. Entre Cong. 92. i Co, 95. a. 
^37* ^* 3 ^^* 61. a. PIowJ, 51. 56. 485. 489, 
'Hob. 31, and 33. 3 Cam. Dig. 51. Defcent, (C. 2.) 
DyiTf 129. fL 63. Crc. Eliz. 334—5. I T^/ 85-— 6. 
JDfiugl. 499. J 
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not have been permitted at all : for fo ibon 
as B. died) fo fooA had he an heir ; aod fo 
foon as he had an heir^ (for he could not 
have had one before his death, fince nemo eft 
ba^res viventis^) fo foon did it become veil- 
ed ; and fo foon as it became vf ftedt fo 
foon was it immutably fiKed in fuch heir. 
Jf**,^^ When a daughter, therefore, took by 
I^l'uk! PURCHASE, ^s being tbe-tben heir of ber 
^St^lm' fa^^^^ ^r of the pcrfon defcribed, a poft- 
jMr^tTMi humous fon was not permitted to deveft 
her; but when (he took as heir by de- 
scent, or PER F.ORMAM DONI, fuch af* 

ter-born fon Jhould have devefted the 
eftatc {e). And in tbis point lay the dif* 
tindion : though this diftin£tion^^m^ now 
no more {J ). 

Again, 

(/) Broohj DefcenU 24. and 58. Kiich. 215 — 16. 
Dff<S?. and Stud. Dial. i. ch. 7. See Plowd. 56. b. 
Co. Lift. ii.b. % Bla.Comm. 10%. ch. 14. Dyer^ 
373— 4*/'- »5- Hoh.'^u 

So alfoof lands in Borough Englifli, a pofthumoos 
fon fhail enter on his elder brother. See Robinf. Ga^ 
velk. Appendix, 14, 

(/) Sec the StaU fb and n fFill. 3. c. i6* And 
1 Ftfiyy 85—6. 2 Vef. 230. X Durnford and Eaft^ 

*23— 4- 
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AgaiQ> a nearly-fimilar diftin€tioQ feema J^^^**" 
to have cxifted with regard to the right of *il|["/^"^ 
entry of a pofthumous fonon the reverfioa- ^^^^^^^ 
er or remainder-man, in cafe of their hav* 
ing poflefled themfelves of the eftate on 
failure of iffue living at the death of the 
tenant in tail vtrhom the pofthumous fon 
claimed to fucceed to in the inheritance : 
As if an eflate was given to A. in tail» and 
A. died vsrithout ifTue born at his deaths 
but leaving his wife enfdnt with a fon who 
was afterwards born ; on A/s death, as 
there was then no ifTue of his body In ejfe^ 
the reverfioner might have entered; but 
the after-born fon might again have enter- 
ed on fiich reverfioner, and revived the 
entail ; fo that his enjoyment of the knd 
ihould be confidered as a continuance of 
the eftate fo given in tail : and, confequent- 
ly, if A. had made any leafes which he 

might have lawfully made, they would, ■ 
when the reverfioner entered, and during 
his pofleffion, be void as to him ; yet, on 
the birth of fuch pofthumous fon, as the 
eftate tail revived, they would have revived 
alfo, and bind fuch fon and his iflue as te* 

nanta 
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Hants in tail (j^).— And fuch is the prefent 
law. 
orontiie So alfo, whcH the lord enters in cafe of 

lord in CAM 

•fe&btau cfcheat for default of heirs of the tenant* 
an after-born heir might have entered, as 
he fiill may enter, upon fuch, lord ; in the 
fame manner as the pofthumous ifTue o( 
tenant in tail may enter on the rever- 
(ioner (A). 

BotBotra Again ; with refpe<Jl to remainders: 

the remain- * * 

aer.min jf a remainder had been fo limited as to 

^ho took 

iypurcbafh havc vefted IN INTEREST on fuch an 
event, the perfon who was entitled at the 
time it fhould fo have vefted ihould have 
held it againft a pofthumous iffue, who 
fliould not have been permitted to have de- 

^litirf vefted fuch remainder (ij. But if a re- 

bim>bo ^ 

took a re- maindet once became vefted in intereft, 

mainaer iy 

i^cnu rpjjj. POSSESSION might again have been de- 
vefted by fuch pofthumous perfon as well 
as the eftate in pofleffion of the reverfioner : 

{g} 7 Co. 8, 9. C$. Litu 46* a. Sec i Strangt^ 
349, and 351.; and 2 Andirfatiy 9, 10* ^ 

(i) See I Strangiy 349. Dyer^ 94. $L %%% and 34. 
3 Inji, 231. I Ce. 98. b. 

{i) Sctanify p. 136. 
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A8 if lands were given to A. in taii^ ^fh 
remainder (9 B. in fee ; and A, died witb«* 
cut iffue, (but leaving his wife etifsint^) o?i 
Tvhich B. liad entered : the iOue afterward^ 
born might have entered on 5* and revive^ 
the eftate [k\ For the rule that a remain^ 
der muft veH; during the particular efiate, 
<yx eo injlanti that it determines, was already 
fatisfied; Hnce fucfa rule rehtes only to 
its vefttng in intereft* And the pofitioo, 
that when a remainder is once vefted it 
ihall not be afterwards devefted, is confined 
xoits yefttng in intereftalfo. As tjbe efiaie 
in interefti therefore^ is not devefted, or ac 
911 affeAed» by the entry of fuch pofthu*- 
mous fan, any more than it would be by 
the entry of the iffue horn during the par- 
<icular efiate^ there is no reafbn why the 
enjoyment of the poffelOon ihould not be 
fuled by the fame circnoiftances, (ince the 
principles of each are the fame. 

Such then appeais^ to h^yc been the law buum^ 
as to tbefe fubjca^ before the ftatuteof '*'^'** 
40 attd II WiLLt 3. c. i6.; and we may 
obferve, that where the pofthumous iffue 
^ight have entered at common*Iaw they 

are 

{k) See O. Litu i^i. z. 
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are ftill entitled to enter : aft the Iaw> where 
altered, has been altered for their benefit^ 
. and not for their difad vantage. And it is 
now laid down> apparently as a fixed prin- 
ciple, that wherever fuch condderation 
would be for its benefit, a child in ventre 
fa mere (hall be confidered as abfolutely 
born(/). 

The ftatute of lo and f i Will. 3. c. i6* 
has exprefely provided for certain cafes 
wuh refpedt to remainders ; knd the light 
in which that ftatute has been taken is very 
favourable to the pofthumous ifTue ; inaf^ 
much that the diftindion mentioned be* 
tween a remainder's being veiled or not 
vefted in intereft» before the birth of fuch 
iflue, feems now, if not abfolutely^ yet cer- 
tainly in a very great degree, to be done 
away ; fuch child being confidered as ex- 
ifting, and the remaiadcr being allowed to 
veft in. him in his mother's womb (/»). 
P6iih»mo«is So alfo as to executory devifes : As, if 
ii»g*on"i*«* an eftate be devifed to A. in fee, and, if he 

perfon tak- ,, 

ing a coil- ' QIC 

tingcnt or ' ^ , * 

fa."""' . (/; 1 Vef. 85-6. And I ^urnf. and Eafi, 633-r4. 

{tn) See 2 BlayC$mm. 169. ch. ii, Co. Litf. ii.^» 
oote (4} ; and 298; a, note {}). 
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die without leavrng iffue, then to B; in fee ; 
and A; die-without iffue, but leaving his 
^ife efijemt I and B. enter j yet, it is con- 
c6?ved, that- the pofthumous iffue of A* 
may enter on B. and take the anterior fee4 * 

And thiS) it is humbly apprehended, would 
have been the cafe even before the ftatute of 
Will, 3. {n). For though a fee thus li- 
mited after a fee cannot properly be faid to 
be vefied during the exiftence of the firft (e^)i 
•' yet it is carrying it too far, perhaps* 
to fay» that it is not veft^d at all{p) ; and 
we have fee n that it is certainly fixed as to 
the intereft or property in the perfoa to 
whom limited^ in a qualified or fecondary 
fenfej as to be tranfmiflible, &c. (^). 
And as there is a capacity in the latter 
f^e to become vefted in poffeffiouj fiiould 

the 

(«) See I Vef. 85 — 6. 2 Vef. 230. i Dwrnf. anJt 
Eaft* 634* J P. Wms. 486 — T» Sec i Lmu. 74. cafe 
101. and cited in Prejion on Efiates^ 21. ; and ca(e of 
Duckworth andTbirkwell, in C$lh£f. Jurid. vol. i. . 

(^^1 Fiorrn on Conting, Rim. 341. (4th edit.) i6o« 
(3d edit.) LerdRaym. 203. 

{p) See «js//, ch. i. f. i. p. 5. and note {g)^ 

{q) Sec ante^ cb, i« f. i. p« 5« s ch, 3. f,2. p. iaa« 
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the anterior one happen to determine, 
(which ^ the chief charaderiiUc of a v^cd 
kbmainder) (r), it feems to fpUow» from 
the principles already noticed, that it way 
fifar fixed in B. before the happening of 
jthe GOQtingencyt (of A/s death without 
iifue,) as to have its polTeflion deveftable 
by the pQilhumous ifTue of A. in like iQau* 
per as \ht pojfejffion of the remainder vefied 
in intereft before that occyrrence is fufFered 
to he deve/led (j). And as the fixture of 
Cuch a0 intereft i% antecedent to fuch coQrf 
Regent evept^ the enjoyment of fuch eise^ 
p^tgtry feeihjill be ruled by it. And as to 
the difference withxelpefttothe remainder 
and executory devife, as that the pofleffipjci 
only of the6j:ftihQu|d.be afFeflcd by the 
birth of ^ pofth^upqus peribn^ and, of th^ 
letter, that not only the poffeffion, but the 
intereft alfo, fhall be devefted, it is 
jeafily accounted for frpm th(,e .effential dif? 
ference ;n tlj? nature of eao^i eftate. 

B»ff.r4 Mi .. .As ton. ^md^igfii ^nd MuUet puifit^^ 

we may obferve, that in order to bar the 

mulier 

(r) I Feame^ 328. (4* edit.) 149. (3d edit,) 
(^5} SeeW/, p. 140*' 
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muKer and his iffue, there muft not only 
be a dying fcifed (either by a natural or 
civil death, and that of lands in fee-Jimple) 
by the baftard, but alfo a defcent caft ; and, 
confequently, where thefe two requifitesdo 
not concur, the mulier or his iifue may 
enter: and, therefore, if the baftard die 
feifed without iffue, and the lord enter by 
efcheat, the mulier is not barred, there be- 
ing no defcent. But ii^ the baftard had en-^ 
teredi and the mulier died without iffue, 
but leaving his wife enfeint, and then the 
baftard had iffue and died feifed, after 
whofe death the pofthumous iffue of the 
mulier was born, his right was barred, and 
he was not permitted to enter ; as here 
were both a dying feifed and a defcent ; 
and, confequently, the right of the baf- 
tard eftabliftied. But had the baftard died 
feifed without iffue, but leaving his wife 
erffeintf and then the mulier had entered, 
and afterwards the fon of the baftard had 
been born, fuch fon could not have entere4 
on the mulier, he not being barred ; there 
being no defcent caft when the mulier en- 
tered. For though the law gave the eftate 
to the iffue of the baftard when both thefe 
requifites concurred, as a punifliment for 

L the 



i 
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the mulier's ncgligcnee, &c. yet when both 
thefe requifites did not concur, the iflfue of 
the baftard had no title at all (/). 

Upon the whole, therefore, we may 
conclude, that wherever the pofthumous 
ifTue might have entered at common-law, 
fi^ch iflfue may ftill enter ; and that the al- 
terations which have taken place, have 
taken place in their favour. 
Mcfne pro. As to thc intermediate profits from 
the death of the anceftor to the entry of 
a pofthumous heir, it feems that fuch heir 
is not entitled to them; but that they (hall 
be enjoyed by the perfon feifed of the 
eftate for the time being to his own ufe: 
as if the uncle enters on the death of 
the father, and afterwards a fon be 
born, the uncle fhall be entitled to the 
profits from the father's death to the birth 
of the fon [u). 

{t) See Co* LUti 244. a. and 248. b* S Co. lOi* 
a. and b. Gilb. Ten. 27. Brooke^ Defcent^ 41. 2 Bk> 
Comm. 248. c. 15. Plowdi 57. a. 372. a. And 
quariy as to the law at this day, with refpeft to the 
pofthunaous iiTue; for if the liberah'tyof the times 
fhould confider fuch ifTue as borriy it would perhaps 
deem it a fufHcient defcent. 

(«) Se^Co.Litt* II. b. note (4).. 
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£)f iDcftenW ex Parte Materna j anD tOfjat 

QiaU change fucb BDeCcent, ano gitie 
t|)e {^reference to t{)e paternal line. 



I 



F a perfon fucceeds toaneftate jx heir Defccnte* 
/o bis mother and dies without iffue, his ttrnm. 
heirs t)Q the part of his mother ihall inhe- 
rit fuch eftate, and not his heirs on the 
part of his ftither: and, e converfo^ if it 
defcends from his father, it fhall devolve^ 
on the death of the fon» to his heirs of the 
paternal line (a). 

But if a perfon takes an eftalc by pur- Parchtfer 
CHASE, he takes it ut jeudum antiquum \ tifuum. 
and, confequently, it (hall defcend to his 
heirs on the part of his father, as of 
the worthieft blood ; the law never call- Pa^*-"*! 

line pre* 

ing in the heirs on the part of the mother '«"«<^« 
to the inheritance of the fon, unlefs fucli in- 
heritance had actually defcended from the 
mother, or until the blood of the father be 

exhaufted. 

{a) See anU^ ch. 2. p. 89. Litt. f. 4, iBla^ Comm. 
c. 14. p. 222, and 234. 

La 
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exhaufted. And when the fon takes by 
PURCHASE, it could not poffibly (by the 
terms) >.have aRually defcended to him 
from the mother, or frofn any one elfe; 
but, as he takes it ut antiquum, the 
foppofed or prefumed ^tictcii is from the fa- 
ther, to whofe line the preference in law is 
given ; and, therefore, as it has been f^id, 
the eftate acquired by the fon as a pur chafer 
ihall defcend to his heiraon the part of hit 
father (^). 

For fhould a fon take an eflate by pur« 
chafe, and it be exprefsly limited to him 
and his heirs of the part of his mother, 
yet his heirs of the part of his father (hall 
fucceed to the eftate : for it is not in the 
power of an individual (nor even of the 
king) [c\ to inftitute a new kind of inhe* 
ritance not allowed by the law {d). 

Sup. 

{}>) Lttu r. 4* Ctf. LitU 1 2. 1 and (be anu^ ch. a* 
note (a), and art. vii, 

{c) Bre^ Paientes &r GrlanUs le Roy^ 104^ Hoh. 2%^ 
I Cc. 43. a. and next note (i). 

* 

{d) Co, LitU IT^. a. 27/a. Plowd. 251. 335. 7 Ci. 
40. b. I BrownL 45. a Ibid. 334. 

So if lands defcend differently from the courfe of the 
common-law, as in Borough Englifb, for inftance, 

the 
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Suppofing then an eftate defcendiiig m 
farte materna^ we will enquire what will bfc 

fufficient 

the perfon ftifed of fycb lands cannot aker (be defcent : 
as if one feifed in Borough Engltfli make a feoflPnent to 
the ufe of himfelf and the heirs male of his bod7» ** ac« 
cording to the courfe of the common*law ;'' the words 
** according to the coutfe of the common-law/' am 
void ; and the youngeft, and not the ddeft fiwr, fliall 
taice the entail. Dytr^j'j^.pl. 45. Jenk. Cini.i2t^ 
pl^jo. S. C; and fee further. Of Gavelkind and Bo- 
rough £ngli(h, Roiinf. $n Gavtlk. b. i. c. 6« p. 94*-*5« 
and 2 BL Rfp* 1 229. 

But if A REMAINDER be limited of lands in Borough 
Engliih or gavelkind ** to the right heirs*' of a par- 
ticular perfon, the $ldtftf9n (hall take. For fuch cuf« 
toms are that lands ihall descend to all the fons, or 
to the youngeil of them ; and havi nothing U do wi$b a 
FVRCHASi, which fuch remainder. evidently is: and^ 
ooafequently, being without the cuftoms, it is the 
province of the common law to point out the perfoa 
who fliall now take as heir. See Br9» Difc. 59. Dane^ 
4%. O. Litt. 10. a. Hob. 31. 1 C9. loi. a. 163* a. 
zaA kt Robinf on Gavdk. h. i. c. 6. p. 117*; and i 
Jikinsy 607. 6io* ; and PrtceeU in Cbdnc. 464. 

And when the law a/certains who fliall take a re- 
mainder, we muft be careful to recolledl that it is taken 
BY PURCHASE. For though this is in itfelf fo evident, 
yet we may, perhaps, from want of fufficient atten^ 
tion, be led to fuppofe, that if there are more than one 
who are heirs at law to the perfon defcribed, they 
Ihall take fuch remainder as they would have fucceeded 

L 3 10 
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'What iiiau fufficient to break fuch defcentt and caufc 
le/cent. the eftate to go in future to the heirs ex 

y parte 

to an inheritance : for, notwith&anding tre muft thus 
have rccourfe to the law ef descents to a/certain the 
perfo'ns who a»c to take, 7^,'«^/« they an sme afcer- 
tained^'^t haVe nothing further to do with it ; for the 
perfons then take as purchasehs. And, therefore, 
if a remainder be limited to the right heirs of A* and A. 
die during the particular eftate, leaving feverai fons ^ 
as the law declares the ^/^(f/?^;?^^ to: be his heir; the 
eWeft only ihall take fuch remainder. Sec Co/Litt. 
220. a. I C?. IP4« f and i Strange^ 42. Brown v. 
Barkham. 

But in cafe A. had died, leaving two daughters, as 
the law confiders them both as his heir, they fliall both 
take; but as th^y'tdk^ as purchaferSi they {hM not 
have it in parcenary^ |[ for to do this* they niuft have 
taken by defcent^ Litu fee. 254..) but as josnt-'UnantSy or 
as' tenants in common. See 3 Leon^ 14. cafe 32. ; and 
fcsealfo Hob. 33. Brooke^ Defcent^ 24. and Done^ 21. } 
and/*. JV: 5. 219. b. 

Soif A. hadhad three daugj»tef8,aHd the eldeft of them 
had died, leaving feverai fons ; the fecond leaving two 
daughters ; and the youngeft be living; ^nith^n the re*- 
mainder^//?; wemuft enquire who were then((or it mat- 
tersnot who were before, (at his death,) or who might 
be thereafter. Sec ante, ch. 4. p. 135^ ; znABrooke^ Done^ 
21.) the right heirs of A.? Andthefewefindtohavebcen 
tbecldeft fon of the eldeftdaughter, the two daughters of 
the fecond, and the youngeft daughter herfelf: thefe, 
tJ)crcforc^ftould take the remaindcri and theylhould take 



Ch.V. LAW OF DESCENTS. ip 

parte patcrna.^~-htiA^ in order to efFedt this 
purpofe, the eftate muft be made to fix in 

the 

it in equal portions as joint-tenants. For though had . 
they fucceeded as to the inheritance of A. they would 
have u\itx\ per Jiirpes^ and not per capita (the eldeft foa 
one third -part, the two daughters one other third- part 
between them, and the aunt the other third) j yet fuch 
would be the manner in which they would have taken 
BY DESCENT, and not that in which they {hould take by 
PURCHASE : for being then all equally the heirs of jt. 
they all equally anfwered the defcriptioh given ; and, 
confequently, all were equally entitled to take ; and, 
where more than one l^ke together, by piirchafe^ it 
muft be either in joint-tenancy or common. And 
k^ pojty (Of perfons taking by devife.) * * , 

When, therefore, a remaiilder is limited to th^ right" 
heirs of any one, (who takes no eftate himfelf,) the 
words ** the heirs'* are only as a defcripiio perjona j 
and, confequently, the perfon taking muft anfwer fuch 
defcription. If it be limited (though of \zti6s in ga- 
velkindy or Borough EngUJh) ** to the right heirs of 
A." without any thing further ; the heirs of A. at* 
COMMON LAW (for we have now nothing to do with the 
cuftom) (ball take. But if a devife be (though of lands 
at common- law) to ** the heirs of A. according to the cuf- 
tom of Borough Englijh^** or " of gavelkind \^ this being* 
as a defcripiio perfona^ the perfon taking muft anfwer 
it ; and the youngeji fin^ in the firft cafe, and all the 
fons in the latter, (hall take : ))ut ftill they muft take. 
as pur chafer u See Preced. in Cbanc. 464* Rohinf on 
Gavelk. b. |. c^ 6. p* 117. and Co.Litt. io« a.«note (4).* 

L 4 And 
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the perfon taking by purchase $ or^ 
in other terms^ the eflate defcending mud 

be 

Andnotealfoa difFetence between , a limitation to 
«* the heirs of A." and to " the next of blood.'* For 
the latter limitation has nothing to do with the laws 
of dcfccnt : as the " heir of A." may be one perfon^ 
and " the next of his blood" another. 

Thus where a remainder was limited ^^ proptnquio^ 
ribus defanguine pturorum** of the devifor, who left two 
fpns and a daughter i the fons had no children, but 
the daughter had two daughters. It was held; that nei- 
ther the fons nor the daughter (hould take, for ihejr 
were pu^i^ and not propinquioribus defanguine puero^' 
rum : but that the two daughters of the daughter 
ibould take for their lives ; and if there had been alfo 
ions of fons or daughters^ they (hould all have taken 
together: but that children born after the remainder 
vefted fliould take nothing. For that the neare/i of 
dfigreein blood (hould take, and the worthiefi in order 
of defcent: the words here importing no refpedl of 
dignity y but of proximity of blood. 30 Aff 47. and 
30 Ed. 3v 27. Brooke^ Done^zi. Difkent^ 24. Hob. 33, 
Co. Litt. 10. b^ and note (i). 

So if a remainder be linoited to ^< the next of blood of 
A.*' who has two fons, B« and C. and die$ : B. has 
two fonsy D. and £. and dies: the eldeft fon of B. has 
ifiue and dies: £• (hall take, in exclufioo of the iiTue 

i^fD. though fuch ifliie is the heir, at law to A. Co. 

— . » t. . . ■ I. . . ' . 

J^ttt lO. 

So iP A. had had two fons, and the eldeft had ifTue 
iad died ; the younger fon ihould have h'ad the re* 

: mainder. 
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be DESTROYED or RXTiNGUiSHED^ and 
the eftate which is to defcend to the paterastl 
heirSj mufl be an eftate entirely new. 

But 

.mainder, and not the ifitie of the eldeft: for the 
youngeft was nearer of blood to A* than thegrandfon* 
Brooke^ Dom^ 0.1. 

So If A. had a father and uncle, and died without 
iflue, the father, and not the uncle, ihould take : for 
the father i$ next of blood to the fon« Litu f. 3. Cq. 
Litt. io« b. II* a* note (i) ; and 3 Rgp. 40* b. 

So if he had had a father and a brother, the father 
ihould take : for the father is nearer in proximity 
thsin a brother, i Fent* 414. 3 Co. 46. 

So had he a brother of the half-blood, and an uncle 
of the whole, the brother of the half-blood (hould 
take : for he is nearer in degree than the uncle. See 
I Fertt. 424. ; and fee alfo Show. Cafts in PqrUoflu 
108 — 10. and 2 P. Wms. 735—6. 

But if si remainder descends, the defcent (ball be 
according to the nature of the lands ; as if lands in 
gavelkind or Borough Englilh be limited to A. for 
life, with remainder to B. in fee; and B. die io the 
lifetime of A. : here, the remainder vefting in B. his . - 
heirs take it, on bis death, by defcent ; and ^//the fons, 
(in the one cafe,) or xht youngejl^ (in the other,) (hall 
fucceed to it. It is fcarcely neceflary to add, that it 
is the fame as to a reverfion* defcending. See Dyer^ 
128. pL 58. ; and Robinf. on Gauelk. b. i. c. 5. p. 78. 
and authors referred to by him ; and Co* Lift. 22. b. 
23. a.; and fee 6 Viner*s Abr. 194. Copyhold, (C. e.) 
//« i6» Semi* Contra^ But quere as tp that cafe. 



JS* ESSAY ON THE Ch.V. 

^ZhJt ^^* *^ pai^ticularize all the feveral cafes 

•Bdofiiou- in ^hich it has been determined when the 
heirs fhall take by defcent, and when by 
purchafei would be a talk of infupportable 
drudgery ; the multiplicity and incongru- 
ity of which would deter even an Hercules 
from attempting: I (hall, therefore, not 
prefume to niark the precife line of dif- 
tindion through {ill its meanders, 

<^ Hooks, angles, crooks, and involutions wild,'' 

which feparaies the ** words of purchafe'* 
from " words of limitation ;*' (but which, it 
is remarked^ have been very good clients 
in Weftipinfter-hall) (/?), Yet, in order 
to enable us more eafily to difcriminate be- 
tween thefe celebrated terms^ and afcertain 
the requifites to fix an eftate defcending ex 
parU materna in the heir, as a purchafer, 
J will endeavour to lay down fome certain 
rules or principles {f)^ which may ferve 

as 

{e) 2 Eunomusy 41, 

(y) Lord Mansfield, in the cafe of Long v# 
' Laming, (2 Burrow^ 1106,) faid, " It is to be la- 
mented thatqueftions of this kind have occafioned fo 
much litigation and expcnce ; the heft way U^fetiU them 
is to reduce the matUV^ ^fpojftble^ to fom^^CEKJ^iH 



Ch.V. LAW OF DESCENTS. ||V 

as guides in this purfuit, which is certainly 
as important, as it frequently is difficult 
and arduous. And inftead of crowding the 
margin with references to the numerous 
cafes wherein ** words of purchafe" and 
*' words of limitation" have been the 
objeds of difcuffion, or defcending to the 
minutiae of the fubjedl, I fliall content my- 
fclf with laying down a few fuch princi- 
ples, and citing a few fuclfcafes, and then 
refer to fuch authors as fhall appear to 
be juft fufficient to eftablifh what I aflert, 

Firft then, a per/on Jhalltake by pur- ''^^*"]^^^ 
CHASE ijohen he takes an eilate ivhich never ^•'^'/i 
vejled or attached^ or might have v^Jl^d or at-^ 
tachedy in the ancejlor. 

As if a fon buys (which is the vulgar 
acceptation of the term purchafe) an eftatc 
to him and his heirs f^). 

So if a remainder be limited by a (Iran- Hcingn 

, neraU 

ger to the right heirs of A. and A. have 
noeftateinthe premifes himfelf: thus, if 
there be baron and feme, who have iffue a 
fon, and lands are letten for life, with re- 
mainder over to the heirs of the feme ; be- 
fore which remainder falls^ the baron and 

feme 

(^) Sec XfV^ fee. 4. 
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feme die ; thefon takes as a purchasbr : 
and if he dies without iflue^ his heirs on 
the part of the father (or baron) ihall in<^ 
heritf and not thofe on the part of the mo^^ 
• ther (or feme) (A). 

Thus when an eftate is litntted by a 
firanger to the right heirs of a perfon who 
taku no cjiate himfelf^ his heir neceflarily 
takes by pyrchafe; as there is nothing in 
the anceftor) there is nothing to defcend* 
ir^fre. But if the limitation had been to th4 
HEIRS SPECIAL of a perfon who took no 
eflate himfelf, and in whom fuch remainder 
could not even attach , yeti it is faidr that 
' the heirs-fpecial (hall not take abfolutely 
by purchafe ; but then it is as cletr^ that 
they fixall not take abfolutely by defcent. 
It is indeed a kind of neutral eftate^ which 
we fcarcely know how to term* Some* 
times the perfon taking this uncouth non* 
defcript is faid to take by purchafe; at 
others by defcent ; then again by neither ; 
but in an intermediate manner between 
both ; and by Sir M, Hale it is called '^ a 
quaji entail (/).■' 

But 

(J&) Co. Lttt. 13. a. and 298. a. 

(/) Sec Fearne on Conting. Rm* vol, i. p. 108. (4th 
edit.) 
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Bat where an eftate is limited to, or re- ^^a* 
itiains in, the anceftor, and another is li- ^^^ h 
mited to his heirs general or fpecial, fuch 
efiates fhall, in many cafes, coalefce ; or^ 
at lead, the latter be confidered as fxed in 
the anceftor ; and the heirs fhall be in fi y 

DESCENT. 

As^ ** when the anceftor ^ by any gift or Limititiwi 
conveyance^ takes an eft ate of freebold^ and Bring in u* 
in the fame gift or conveyance an eftate ii It* ^uUf^ 
mited^ either mediately or immediately^ to bis 
heirs ^ in fee or in tail, the words, " the 
heirs" are words of limitation of R-fcia 

ShcllT** 

THE ESTATE, AND NOT WORDS OF "fe, 
PURCHASE {ky* 

And J in order to illuftrate this rule and 
affift us in determining^ when fuch words 
(the heirs) fhall be confidered as words 
of purchafe, and when as words of limit- 
ation, I fhall fpeak, firft, as to the creaftioA 
of fuch eftates ; and, fecondly, as to th» 
eftates themfelves. 

And firft, as to the creation of fuch ef- «*»»« ^ 

alcicui|« 

tates :— * 

Bfti 

{H) Rule in Shel]y*s cafe y i C$. r04^ ; and fee of 
this rule, ^nUf ch, i. f. i« p. ij, and authors tUerc 
referred to. 
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m 

By what B(4h e^dtes muji be limited by^ or derive 

tbetr exijtencejrom, the same conveyances 
or the ejiate in the ancejior be in him as a por^ 
tion undifpopd of^ of the ejiate moving from 
bim^ and by himfo limited, f 

For if ananceftor have an eftate for Itfe^ 
and an eftate be limited of the fame lands 
to bis heirs by another conveyance^ the 
heirs flialK notwithftanding, take by pur- 
chase, andnoT by de^scent (/). 

So if it be limited to A. for life, with re- 
mainder to the heirs of B. and A. grant his 
eftate to B. the eftates will not coalefce; but 
the heirs (hall be in by purchase {m). 

So where hufband and wife were feifed 
of a copyhold to them and the heirs of the 
hufband ; the hufband, after a furrender to 
the ufe of his will, devifed it to the heirs of 
the body of the wife, if they fhould attain 
to the age of fourteen years : The court 
agreed, that the devife did not operate as a 
renjainder \ for although the wife had an 
eftate for life, yet this was a new devise 

to 

(/) Seethe rule in Shelly's cafe, before; and i Lord 
' Raym. 37. Moore and Parker; and fee Ftarne^ 55. 

(3d edit.) 95. (4th edit.) 

-• • 
. ■ « 

[m) See Ihid. 
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to take place after her death, and not a re- 
mainder joined to her eftate (n). 

So where the idXhcr fettkd lands on his 
fon for life, retaining the reverfion to him- 
felf, and aftervyards devifed xh^m to the heirs 
male of fuch fon ; the eftates did not unite ; 
but the heirs male took the entail bv fur- 
chase {0). 

But it feems that if lands be limited to Power. 
A. for life, and, after A/s deceafe, to fuch ufes 
as B. Jhall appoint^ and B. appoint to the 
heirs of A. thatthefe t^sitcs Jhall coalefce* 
For B. being merely an inftrument wben he 
appoints the eftate, the appointee is in from 
the grantor; and the eftate. fo appointed 
arifes, has its exiftence, and takes efFedt, 
from the deed by which fuch power was 
created; which, in the cafe put, was tbe 
fame which limited the eftate for life to 

A. [p). 

And 

(») I LevtntZi 135. Snow v. Cutler; and cited in 
Fiarnij 55. (3d edit.) vol.'i. p. 96. (4th edit.) 

{0) Doug. 487—509. Doe V. Fonnereau. But fee 
antfj p. 156. 

{p) Sec Co. Litt. 299. b. note ( 1 ). (Harg. and But- 
ler's edit.) and Fearne^ vol. i. p. 99. (4th edit.) 
2 Atkins^ 565, and 568. j and fee 2 Vef 78. 
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• And this, though the perfon executing 
fuch power limit it fubjedt to the payment 
of debts (for if the quality of the eftatc 
be not changed, the charging it with in- 
cumbrances will not alter the defcent, as 
we ihall prefently fee). 

As where a toother fettled an eftate to 
herfelf for life, remainder to truftees for a 
term of years; remainder to her fon for 
life J remainder to truftees to prcferve con- 
tingent remainders; remainder to the fir ft 
and other fons of fuch fon, in tail male ; 
remainder to the heirs of his body gene- 
rally;^ and in default of fuch iflue, to fuch 
ufes, &c. as (he (hould apjpoint. The mo- 
ther appointed to her faid fon (who was 
her heir at law) in fee, fubjed ta debts. 
The fon afterwards died without ifTiie : and 
he was adjudged to have taken by de- 
scent, and not by purcbaje\ and confe- 
quently, fuch eftate would defcend on hia 
death to his heirs ex parte materna {q). 
What ef. Secondly, as to the eftates themfelves : 
X*Both Firft, ^e ejlatei muji be i^oTn legal 

legil. &c« 

or BOTH EQUITABLE. 

And, 

. {q) 7. Burr. Sjg. Hurft and another ^. Earl of 
Winchelfea and others 3 znd Co, Lift, 12. b. jiote(2). 
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And, therefore, if the eftate of the an- 
eeHor be legal, and that to his heirs be 
equitable, or vice verja^ they cannot co- 
alefce ; for being of different natures they 
cannot make one eftate (r). 

As, to the ufe of truftees dulring the life 
of A, upon truft to permit him to take the 
profits ; remainder to the heirs of the 
body of A. i the eflates will not unite ; 
but the heirs (hall be in by purchase (/), 

Secondly, They mujl be both free- «n%.Boih 
HOLD. (See the rule in Shelly^s cafe be* 
fore.) 

For if it be limited to the anceftor for 
years^ with remainder to Bw in tail y re- 
mainder to the right heirs of fuch ancef* 
tor; the right heirs fhall take by pur* 
q«ASE, when the remainder veils (/). 

Thirdly^ 

(r) See Fearneon Cdnting. Rem. 34. 81. {3d edit. 
68. 165. vol. i. 4th edit.) In illuftrating this rule, 
the references are chiefly made to this invaluable work ; 
a^ moft of thae cafe^ are there elaborately confidered and 
referred to. 

{$) Ibid. 34. (3d edit.) 68. (4th edit.) and fee 
2 Durnf. and Eaft^ 444— 45 1. Silvefter v. Wilfoo. 

(/) Co* Liit. 319. b. I C9. 104. a. Fearne^ 33. 
^53* (jdedit.) 65.482. (4th edit.) vol. i. and />£/?. 
P' 165. 

M 
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3di]r,Eftate Thirdly, The fuhfequent limitation to the 
htin mujl be confined to tbofe of the ancefior 
who takes a particular efiate. 

For if it be to feme for life, with re- 
fnainder to the heirs of the bodies of baron 
and feme, the heirs of their bodies fiiall be 

iri BY PURCHASE and HI OT BY DESCENT J 

for the freehold was in the feme alone {u). 

This neceffarily follows from what ha* 
been faid : If the remainder be not confined 
to the heirs of the perfon taking a parti- 
cular eftate, then the remainder is in fome 
degree to the heirs of a perfon who does 
NOT take a particular efiate; \ and confe- 
quently not within our aflertion : for the 
rule goes upon the fuppofition of the an- 
ceftor's taking air eftate himfelf. And al- 
though one ancefior does (in the cafe 
above) take fuch eftate, yet the remainder 
is not merely to the heirs of foch fingl#an- 
ceftor, but to the heirs of both ; and there- 
fore cannot attach fingly in the particular 

tenant. 

But 

* 

{u) Sec 2 Bla. kep. 728. 731, 732.; and fee 
Fidrne^ 59. 46. (3d edit.) and 44. 85. (vol. i. 4th cd.) 
and fee Co. Lift. aiQ. a* note (3) ; and 2 Durnf. and 
Eaftj 435. in tki cafe ^Denn v. Gillot. 

9 
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i 

But if the heirs BE confined to tbo/e of the 4t^iy, toI 
perfons taking a particular ejtate^ tt matters to«. 
not whether the ejiates of the anceftors be fe- 
veral (fo they all take) or joint ; nor l""^^^^^ 
whether the remainder over be to the heirs of 
tf //, or only offome^ or one^ offuch ancefors. 

As to baron for life, remainder to feme 
for life, remainder to the heirs of the 
bodies of baron and feme, it feems, 
though the eftate tail is not executed in 
them becaufe the limitations did not cor* 
refpond with each other, that yet it v^fs in 
them as a remainder \ (and it is faid^ that 
on the death of one, it (hall merge the 
particular eftate of the furvivor, and then 
become executed in poffeflion ;) and, cort- 
fequently, the heirs of their bodies fliall 
take BY DESCENT (*a;). 

To baron and feme, and the heirs of the 
ho^y of the baron f is an eftate tail, executed 
inpojfejfion {x). 

So to baron and feme for their lives, with 
remainder to the heirs of their Bodies ; the 

eftate- 

{yo) I Feame^ 41. 43. 81^ (41!^ edit.) 

{x) 1 Pearnt^ 24. 26. (3d edit.) and 34. 38, 41, 
(4th edit.) and pojt. p. i66. 

M a: 
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eftate-tail is e^iecuted^ and the heirs are in 

BY DESCENT {y). 

5tiiiy, De- Nor ts it of confequetice whether the efiate 
orMbiute. to the ancejior be fuch as may pojjibly deter^ 
mine in the lifetime of fuch anceftor or not. 

As to a widdw during widowhood, or 
to baron and feme duritig their joint lives, 
remainder to the heirs of the body of the 
widow or feme ; though ihe could not 
have had an heir of her body bi^fore her 
death, yet ihe might have married in the 
firfl cafe, or the hufband might have died 
in the other, before that event ; yet the ef- 
tate- tail was executed («). 
6thiy. Bjr Nor whether the eftate if the anceftor be 

exprejsly gtven, or artje by tmflicatton of 
Jaw. 

As if A. feifed in fee, covenant to Hand 
feifed to the ufe of his heirs male by his 

fecond wife ; A; takes an eftate for his 

• > 

own life by implication, and the eftate-tail 

is executed in him {a)i 

But 

(y) Scb the cafe of Roc i). Aiftrop, 2 Slacijl. Rep. 

I'iaS. ; and Fearne^ 28.46. (3d edit.) and vol. L 
.p. 40. 81. (4th edit.) 

(z) Fearm^ 24. (3d edit.) vol. i. p. 34. (4th edit.) 
(j) I ^4?«/. 372. Pybus andMitford^ and Ftarm^ 

30. (3d edit.) 49. (4th edit.) 
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But here we muft obferve, that when a 
limitation is exprefsly made of the freehold 
during the anceftor's life, fuch exprefs ef- 
tate rebuts an implication. 

As to truftees during the life of A. 
• remainder to the heirs of A. The heirs take 
BY PURCHASE ; there being qo legal eftate 
in theanceftor^^). 

Put if the ufe be only limited for year ^ . 
and no ufe of the freehold be limited till ^ 
the grantor's deaths the ufe of the free- 
hold, as undifpofed of till that period, 
feems to fall within the dodrine of refultr 
ing trufts } and fq the anceilor have an cCr 
tate by implication, to which the limit^tioa 
to his heirs may attach (<:)• 

Nor is it of moment ivh ether the eflates to 7*^X1 m^ 
the ancejior and the heirs be mediate or imme^ mcdUtc. 
diate. (See the rule in Shelly's cafe, before.) 

As to A. for life, remainder to the heirjs 
pf his body : or to A. for life ; remaiadei:. 
|to B. for life j remainder to C. in tail n\ak ; 

rem^Einder 

{h) See before, p. 160. ; and Fearm^ 32. (3d edit.) 
apd vol. i. p. 52. (4th edit.) 

(c) See Fearney 3r. (3d edit.) 49, 50, (4d| 
«dit.) 

Ms 
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remainder in tail general ; remainder ta 
the right heirs of A. {dj. 
«thiy, veft. ^^^ whether the eftate to the heir he fiieb 

ing or not ^ ^ 

teAing. ^^ ff^jl necejjhrily^ or may pojjibly^ vest w 

the ancefior or not : for though there be an 

utter impojjibility of its ever fovejling at alU 

Attichtog. yet if it hnTK(t^%%in him as a contingent 

remainder^ the heirjkallhe in by descent. 

As to A. and B. during joint lives ; or to 

hufband for life, remainder to wife for life; 

remainder to the heirs general or fpecial of 

the one dying firft^ or of tbefurvivor : though 

the limitation over is only a contingent re-^ 

mainder^ yet it attaches in the anceftor, 

and the heir fhall be in by descent [e). 

mate to And here we may remark, once for all, 

fixcd'Tn the that whenever an ancejior takes the requifte 

*^"*"* particular ejiate^ the fubfequent limitation to 

his heirs, general or jpecial is by the law 

FIXED IN SUCH ANCESTOR; and if the 

fubfequent limitatioa.to the heirs be uncon^ 

^ ^ diiional^ 

{d) Co. Liu. 22. b. 319. b, Jenk. Cent. 248, 
pi 3^. See 2 Atk, 57. and 247. And Douglas^ 
Sq6. note ; and F^arne, 21. 25. (3d edit.) and p. 30, 
102. (4^b edit.) 

(/) Co. Liu. 387. b. I Brown* r Chan. Cafes^ 584* 
Appendijf. Highway ^ aL v. Banner ^ al. j and fee 
1 Fearne^ 32. 38. 133. 521. (4th edit.) and Co. JLitt, 
J9U a, note (x)i Harg. and But.cd.) and Hid, a6. a» 
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I 

ditionaiy it then vejis in fuch ancefior ; and 
if immediate alfo, (as to A, for life, with re- 
mainder to the heirs of his body,) it then 
is EXECUTED in him : if it be mediate^ (as 
to A, for life, remainder to B. for life, re- 
mainder to the heirs of the body of A«) the 
fubfequent limitation to the heirs is a re^ 
mainder vested in the ancestor, but 
not to be executed in him in pojfejfion till (bf 
determination of the mefne ejiafe. But if 
the fubfequent limitation be contingent^ (as 
to the heirs of the anceftor dying firft,) 
then it attaches in the anceftor as a contin- 
gent remainder. And. if fuch contingency 
happen in the lifetime of the anceftor, it 
then becomes vefted in him : and, confe«p 
quently> in all thefe ca&s the heirs (hali 

take BY DESCENT [f). 

And mo hat has been /aid applies as well to ^^^^jj^^ 
COPYHOLDS tf J to freeholds [g). 

So alfo as well fo legal elates by de- g°/elute^" 
\ISE as bj deed {b). ^^ ^•'^* 

But 

(f) See Fitzh. Feoffmentj pL 109, Co. Litu 319. 
b. I Harg, Law Tra^Sj 497. 499, ^oo« 503. ; anj 
I Fearne^ 37 — %. and 104. 108. (4th edit.) 

[g) See I Strange^ 487. Smith v. Triggs 5 and 
fearne^ 43. (3d edit.) 79. (4th.) 

{h) Fearney 57. (3d edit.) 96. (4th,) And fe« 

3 Atk. 294. i and i Harg. Law Traifh 50»« 

M 4 
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iitWyi But as to TRUST ESTATES, they arefub-r 

je^s of chancery^ and molded by that court as 
be/i toanfwer the intent of the per/on creating 
them : (but where it does not ^violate fuch 
intent^ the fame rule is, applied to trufts as 
to legal ejiates [i). 

And, therefore, the words ^^ heirs of the 
body" are frequently taken ^as words of 
PURCHASE, if applied to trufts, when they 
would not be fo if applied to legal eftates ; 
stna fettle- and when fo taken, are generally con- 
"*"'* ftrued to the firft and other fons, &c. ra 
ftria fettlement [k). 

Thus, when a particular eftate of free- 
hold is, in the anceftor, the fubfequent lir- 
mitation to his heirs general or fpecial fhall 
be fixed in fuch anceftor, and the heirs in 
iitbiy, ui- BY DESCENT : and fo alfo when the ultir 
Sio'n'to mate limitation is to the heirs general [1) of 
Ihl grinto**r. the grantor or devifcv, or any undifpofed-of 
pgrtion of the ejiatt continue in him^ his heirs 
fhall fucceed thereto by descent, though 

THE ANCESTOR HIMSELF TAKE nO PAR- 
TICULAR ESTATE. For fuch ultiipate 

limitation 

(/) Fearne^ 57. 62. 75. 83. 90. (3d edit.) 

{k) Cafes Temp. Talb.ij. 7. AtL 7/\6* note, i ^. 
JVms. 622. and vol, ii. p. 349.; and fee 3 AtL 294. 

(/} See poji. of a deed, &c. 
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limitation will ftill be in him as a re^cer^ 

And as to this, the rule is, that 

Whatever portion of the ejiate or uji n P^'^'on ui\. 
NOT DISPOSED OF remains in the perfon i»p»"of 
who difpofes \ and mil descend to bis «ft»»e. 
right heirs : for being part of the old es- 
tate, it Jhall continue to go as if no difpO" 
ft ion at all had been made of it ^y i. e. // it 
had defc ended from the mother to the heirs of 
the part of the mother ^ and vice verfa («). 

As if a perfon, feifed ex parte materna^ 
devife or grant in tail, the reverfion will 
remain in him, and fhall defcend to his ma- 
ternal heirs [p\ 

So if he, after feveral mefne eftates, li- 
mits the ultimate ** remainder" to his own 
right heirs ; for it is not a remainder, tho* 
it be called fuch, but the reverfion, which 
(hall defcend a^ before (/). 

And 

[m) Sec iFearney 66. (4th edit.) 

{n) Co.Litt. 23. a. '^P.Wms. 63. 2 /^r/i. 644. 
See Rip. Temp. Talb. 254, and 258. ; and i Fearne^ 
66. (4th edit,) 

^0) See 2 /«/?. 335. Litt. f. 19.; and Co. LitU 22. b. 
and 2 Bla. Comm. ch. 7. p. 112. 

[p) See Jenk. Cent. 248. pi 38. j and 2 ^tk. 57, 

Godolphtn V. Abingdon. 
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. And note ;^ that where the ultimate \U 
mitation of the wife's eftate was to the 
right heirs of the wife, with a provifo for 
the wife to difpofe of it " as ihe fhould 
think fit," it was held to be only a new 
qaaHJication $f the old. estate,- and 
not an alteration of it tillfuch new qualijica* 
tionfiould be executed [q). 

«Hrir" i« But if an eftate be to A. for life, with 

•umber, remainder to ** the next heir male*' of A. 

in the singular number, and words of 

i^lMITATION BE GRAFTED THEREON, 

fuch heir ihall take by purchase: the 
words ** next heirs male" being only ex- 
preffive of the perfon who fliQuld take, or 
as a defer iptio perfne (r). 
Refoitiflg &o alfo if the entire ufe refults ; he being 
then in of his ancient ufe (x). 

For 

{q) Abbot <;. Burton, xi Mod. x8i; and in i^fln. 
Hcir> (W. 2.) pj. 6. p. 289. 

(r) Sec Archer's cafe, i C0.66.; and fee further 
Ftarm^ 102. 394. (3d edit.) and 229. 548. (voL i. 
4th edit.) Powell on Devifes^ 363. GodbolU ^SS* 
pL 207. Robin/* on Gavelk. b. i. c. 6. p. 95 — 7. 
z Strange, 731.; znd fceHarg. note (4) to Co. Lift. 
8. b. and authors there referred to ; and i flarg. Law 
Tra^Sy 505—7. 

(s) See Co. Litt. 12. b. note (2) j and /£/?. 
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ft 

For the ufe follows the nature of the 
land from which it fprings j " as the (ha- 
dow follows the body/' 

Sj if the ultimate limitation oy A trust Tmft^ 
ie to the right heirs of the perfon creating if^ 
fucb heirs take by descent, ivbilefucb trujl 
continues : for trulls are fubjed to the 
fame rules, as to defcents, as legal ef- 
tates (/). But if fuch heir gain the legal 
eftate by defcent or purchafe^ fuch trufl 
eftate becomes extind (u). 

And as the ultimate limitation (arre^ incidentt 

/Tiff /* t 7 follow tht 

ver/tonj of an efiatejhall thus defcend to the wwfioiu 
heirs of the part of that parent from ivhom it 
came y fo fh all its incidents: as, from 
the very nature of the thing» the incident 
(hall follow, and be ruled by, its principal. 

And, therefore, if A. feifed in fee ex ^«** 
parte materna makes a gift for life, or in 
tail, referving rent^ and dies without iffue, 
the rent (hall go to his heir on the part of 
his mother (w). 

So 

(/) 2 P. Wmu 713* 736. 2 Bla. Comm. cb, 20. 
p. 337. J and fee i Jtk. 59$. 

{u) See the cafe of Doe on Dmu of Balch v. Putt, 
in DougL 771. and peji. 

[w) Co. Lift. j2. b. and/2/?. 
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So if he had had a rent-feck, and a di^ 

Jirefs was afterwards granted to him and 

his heirs, the diftrefs (hould go with the 

rent, as an incident to it, to his heirs ex 

parte materna [x). 

So if he has a houfe ex parte materna^ 
and one grant to him that he and his heirs 
"fhall have competent ejiovers to be burned 
in fuch houfe ; thefe, though a new pur-* 
chafe, {hall go with the houfe, as appurte^ 
nant to it, to his heirs of the part of his 
mother (j).^ 

• But ^ couditlony it 15 faid, fliall not go to 
the heirs of the part of the mother, for it 
is not an incident : and- therefore, if fuch 
eftate had been granted on condition, the 
heir ex parte paterna fhould have taken 
advantage of it ; but the heir ex parte 
MATERNA might havc entered on him, and 
enjoyed the eftate (2?). 

Thus, 



(x) 8 Co. 54. a. ; and Co. Lift. 12. b. 
(;) 8 C0. 54,. a. 

(z) Co. Litt. 12. b, Plowd. 57. a. (where Monta^ 
gue^ C, J. calls this " acu^ining cafe,") 

But indeed the dodlrinc feems juftly queftionable. 
See Robinf. on GavelL b, i. c, 6. p. 121. and note. 
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Thus, fo long as the eftate which is de« 
rived ex parte materna continues, fo 
long (hall it descend to the maternal heirs \ 
but if fuch eftate be made to fix by pur- 
chase in him who is htir ex parte materna, 
the eftate fo fixed fliall defcend to his heirs 
on the part of his father, a& befolre af- 
ferled. 

We will now, therefore, firoceed t6 eh- what ibaii 
quire what a<9: of the perfdn, feifed ex parte ^cfcent 
thaterna^ will fix the eftate fo derived, in ma™rnatto 
him or his heirs by purchase, and, con* ilVlH' 
ftquently, change thedefcent to the paternal 
linef 

And to effeSl this, he mujl acquire, or New cf- 
gtve, ANEW estate: for if the perfon 
taking be /;/, in any wife, of the old on£, 
he is not in as a purchaser : and, there- 
fore, its defcent would not be changed. 

As if the heir enter for condition broken^ oid eftate. 
he is in of the old ejiate, and, confequertt- 
ly, BY descent {a). 

We 

\a) See Jtnk.Cent, 249. pL \o. Ce. Liit. 12. b^ 
and 202. a. 

So of a copyholder whofurrenders on condition ; on 
its being broken, or fulfilled, (as the cafe may be,) h« 

may 
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Wc will, therefore, confider the opera- 
tion of his devife, his deed, his fine, and 
his recovery. 

Dm/f* And> firft, as to a devise. 

Ancl as to this,^ the law is, that ' 
When it When a per (on devifes fucb laHds to his 

All! not . , 7 . 

aiurtbc right beirs, without changing the 

TENURE OR QUALITY OF THE LANDS> 

although be charge them with debts or othet 
incumbrance Sy yet the heir Jhall be in b V 
DESCENT ; and the lands fl:aU go^ on bis 
death without ijfue^ to bis beirs onthe part 
OF HIS mother (^): for defcent is fa- 
voured in law* 

jind it is the fame as to copyhold:;, not- 
withftanding they pafs by furfender ; for 

fuch 

tnay enter, and (hal] be in itiflaiu quppriui^ without a 
new admiffion or fine. See Gtlb. Ten. 259, 260. (edit. 
1730.) Cl». Co^yh. f. 56. TraSSy p. 128* Kiub. 
CourtSy 123. a. (Fr. edit.) Caith.to. 

{b) LordRaym. 728. 8:19. 2 Strange^ 1270. C#. 
Lift. 12. b. note (2). Comyns^s Rep. 72. ca. 45. and 
123. ca. 86. I BlatkJi.Rep. 22. and 2 Comm. c. 15* 
p. 241, 242^ 2 Burr. 879* 2 Jtk. 293. And fee 
further 3 Com. Dig. 17, Devife, (K.) and 8 Fin. 347. 
Dcvifc,(P.c.) 
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fuch furrender, and the confequent admir^ 
fioDf will not^zkc a new eftate (c)* 

And the old cafes, (i Cro. i6i.) that 
if a man devife to his heirs in fee, upon 
conditiony the heir (hall take by purchafe; 
and the opinion in 2 Mod. that if ''a man 
devife to his heir^ paying 20L the heir 
fhall take by the will, and not by defcent; 
are (faid to be) unintelligible and ill-report- 
ed. For if a man devife lands to his beiu 

CHARGED WITH A RENT ISSUING OUT 

OF THEM» the heir Jball take by de- 
scent {d). 

And it is not in the election of the heir 
to be in by purchafei or by defcent ; for 
the law cafls the defcent on him immedi-« 
ately on the death of the anceftor, and the 
devife is abfolutely void. Befides, could the 
heir, by his eledlion, have taken by pur- 
chafe, he would have defeated his lord of 
many emoluments of his feigniory, and 
deprived the fpecialty creditors of his an- 

ceftors 

(c) Sec I Birangty 487. "Smith v. Triggj and 
Pearney 49, (3d edit.) 87. (4th edit.) 

{d) Clark' and Smith, Comym^s Rep. 72: ca. 45. ; 

and Cro. Eliz. 833. />/. 2. and 919* ^/- 14* Haynf- 
worth V, Pretty. Jcc. 
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Ctftors of the fund which was anfwerabli^ 
for their demands : for till the ftatute of 
WUL 3. the devifee was not chargeable, and 
even that ftatuie does not affedt our prefent 
fubjed {e). Indeed, the cafes on this point 
go apparently upon the fuppofition that 
the heir has no election ; and confider the 
devife as abfolutcly void, and as hailing 
** no operation at all," and not dependant 
upon the will of the heir (f). 
whenit But if the devijor alter the estate, 

naUt 

A^ND LIMIT IT DIFFERENTLY FROM 

WHAT IT WOULD DESCEND TO THE 

HEIR, the heir Jhall take, of <:ourfe, BY . 
PURCHASE 5 it being AiiOTnuvi estate; 
'which muji dejc end from him, as the first 
purchaser, to his heirs on the part of his. 

FATHER^g"). 

And, therefore, if a perfon feifed in fee 
, devife his lands to his eldell fon in tail, 

~ the 

{e) See 2 Strange^ 1270. ; and fee alfo i LordRajm. 
718. Kmerion v. inchbird ; and 2 Burr. 1106. 

{f) See the cafes 6i Reading and Royjion^ and Allam 
V. Hebery ante and poji. ; and Hob. 30. i Freem. 248. 
^/. 263, j and fee Powell on Dev. 427. 430. 

(;) See the^ references in note (i), p. 174, 



Ch. V. LAW OF DESCENTS. .^J^ 

the fon, though heir at law» flij^H \9kt Bt 
PURCHASE ; for it is a different efiate froqi 
that which would have 4^fcended to 
him (b). 

And if the devifor had been feifed ^jf 
parte materna ; or if ^ mother had fo d^ 
vifed to her (on ; as the deviiee would tajce 
fuch entail as a purohaser, fhould h^ 
afterwards fulFer a recovery the fee fo efr 
fedted would defcend to his h^irs on tbeparf 

OF HIS FATHER (/)• 

So if a perfon has :feyQi^i^l d^i|gl)^rs» 
who would be his heirs at law, f^pd ^i\^ tp 
them in fee, they fliall take as pur- 
chasers. For though they would havp 
fucceeded to him as his heir, yet that 
would be in parcenary ; whereas here they 
take in joint •tenancy or common {II). 

So where A. having two dayghters, (one 
xxf whom died, leaving a fon J devifed his 

land 

(A) Plowdn 545. b..} and fee tbc cafe of Wilis v* 
Palmer, 2 Bla. Rep. 687. 

(I'XSee poft. p. 1 87* i a^icafi rf Martin v. S^rs^chan , 

(i) Cro. Eliz. 431. pi. 36 ; and fee Godb, 362, 
363. ca* 455.} anda»^^, p. ijo, note {d) ; apd 3 ^ii* 
731. 

N 
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land to the fon of his deceafed daughter ; 
the fon took as a purchaser. For, 
•* by this devife there was an . alteration of 
the eftate ; for if the land had defcended^ 

both the daughters would be but one heir, 
and would take as coparceners : but when 
a devife is made of all to one, or the fon of 
one, of the daughters, then the devifee 
takes BY PURCHASE in a different manner 
from what would be, in cafe the land had 
defcended (/)/V 

So if 2l perfon has feveral fons, and, be* 
ing feifed of lands in gavelkind, devife to 
them J they would take BV PURCHASE, as 
joint-tenants, or as tenants in common [m\ 

So if one feifed of lands at common-lawt 
devife them to his eldeft fon and a ftranger, 
it is a good devife ; and they fhall take as 

JOINT-TENANTS («). 

(/) Com. Rep. 123. c^« 86. ; and 2 Lord Raym. 
829* Reading v, Royfton* 

{m) See Robinf. onGavelh b. i. c. 6. p. 126—7. 
and authors there referred to ; and fee alfo 2 Burr. 
lioo, Long ^;. Laming; and 1 Bla. Rep. inxComm* 
PI* I— 5^ E- 28 Geo. 3» Dally v. King j, , and fee 
3 M. 731. 

(») Goiii^, p. 94. ca, 105. 
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So where one devifed to his Ton and 
heir^ ^* but in cafe be died without iOTuef 
not having attained twenty-one/' then 
pver: the fon attained twenty-one. By 
Henley, Lord^Keeper^ ** the eldeft fon 
took BY DEVISE, as having, under the 
will, a di6Ferent eftate than . would have 
defcended to him : the one being pure and 
abfolute, the other not." And reference 
was made to the cafe of Allum v. Heber, 
Lutw. 797 i and i SalL 241. (0). 

And as to a deed, the law is, that Dad. 

A per/on cannot raife a fee-simple to Feefimpie. 
bh own right heirs ^ by the name of heirs ^ as 
A purchase, unlefs he parts with the 

WHOLE estate (^). 

Neither can be make the heirs of his Fee uii. 
BODY to take BY PURCHASE, by conveyance 

AT COMMON- LAW (^) : 

(«) Ambler^ 383, Scott v. Scott. But fee Dytr^ 
12^. pL 38.; and ^Lion. 64. Hindc &Lyon, contra. 

[p) Co. Litt. 22. b. Dyer J 156.^/. 24. Hob. 30. 
1 Vent. 372. I P. fVms. 359, 387. 2 >//i* 57. 
zBla.Rep. 687— 9« 

{q) Co. Litt. 22. b. Brooke^ Done^ 32.. and TaUe^ 
II. Dyer^ 156. pL 24. 2 Bla. Rep. 687. and 
I F^arney 67. (4th edit.) 

N 2 
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As if he limit an eftate to A. for lifct' 
vfiih remainder to the heirs of his own 
body ; fuch remainder is void. 

ufe. But if it had been by way of use, a^ 

to A. and his heirs, to the ufe of B. for lifet 
with remainder to the ufe of fbe heirs oF 
THE BODY of the dotior \ tlie heirs of his 
body would take by purchase (r). 

Heiri gc- ^ Yet had the remainder been (or had there 
been a fubfequent remainder) to bis heirs 
GENERAL, they would have taken bV 
DESCENT and been in of the old ejlate{s). 

FartiAR * But if the grantor part with his whole 

whole ef. ESTATE, and then a limitation be either to 
his heirs general or fpecial, fuch heirs fliall 
take BY PURCHASE; for here the reafon 
fails : the limitation cannot be confidered 
as tht reverjion^ for that is always a part of 
the ejlate granted which remains in the 
' grantor {t)i but where the whole is 
granted, there is nothing which can re- 
main in him ; and, confequently, there 
van be no reyerlion ; for if there he a rever- 

r fioa 

(r) Sec Carth, 272—4. i Ftarniy 67. and 118— 
,119. (4th edit.) 

(i) See fl)ir//, p. 1 69. * 

^t) Co. JLitt. 22, b. i 2 ]^la\ Ccm. 175.' ch, lU 



late. 
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fion left, he has not granted all. If, 
therefore, a perfon grants to A. and bis 
heirs for ever, {in fee-fimple,) he can have 
no reverfion left in him -, and (o any eftate 
limited afterwards to him or his heirs mud 
be ^ i^EW ejiate^ and taken by purchase. 

As if A. feifed ex parte materna^ make a reomnent 

^ and re-eit* 

feoffment in fee, and take back an eftate ^^^^^^^^' 
, to him and his heirs; this i$ a new pur- 
chase : and if he die without iffac, his 
heirs on the part of nis father Ihall in- 
herit («)• 

•\But this muft be underftood of two ^^*' 
diilin6: conveyances in fee : ihejir/i pafling 
the ufe as well as the pojfejjion to the feoffee, 
and fo completely diverting the feoffor of 
all intereft in the lands ; and the fecond re- 
granting the eftate to him/' 

** For if in the firft feoffment the ufe had 
been exprefsly limited to the feoffor and 
his heirs, or if there was no declaration of 
ufes and the feoffment was not on fuch 
confideration as to raife an ufe to the feof- 
it€y and confequently the ufe refulted to the 

feoffor ; 

# 

(«) Co. Lift J 12. b^j and (ct BrQoie, Lh. ff Oujlir 
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fcoflFor ; in cither cafe he is in of his ancient 
ufe, and not by purchase (w)." 
Xmii, But if he abfolutely part with both the 

legal eftate and the ufe, an eftate after- 
wards limited to him pr his heirs muft ne- 
ccflarily veft in them by purchafe : fo had 
he pafled the legal eftate to another in 
TRUST forhimfelf or his heirs,y2^r^ trust 

Mergingiii ^i^Quld bc A NEW ACQUISITION. But if 
the legal ^ 

eAate. f^^h tfuft had defccnded ex parte materna^ 
and the legal estate be afterwards 
conveyed to the cejluy que trujl^ he would 
take it by purchase ; and it would confe- 
quently defcend^ on his death, to his heirs 
on the part of his father : and the truft ef- 
tate would merge in the legal when they 
both became fixed in him. 

As where a woman conveyed an eftate to 
truftees in truft to permit her to receive the 
profits during life; and (after feveral mefne 
limitations of fuch truft) in truft for her 
right heirs. The truft defcended : and af- 
terwards 

(w) Hargrove's note (2) to Co, Lift. 12. b. 3 and 
fecCo.Litt, 13.2. and 22. b. Serjeant Carthew*s 
Readings on the LawofUfes^ in the Collect, Jurid. vol. i. 
P» 370* 376—7.; and fee alfo 2 G^. 58, a. j and 
Brooke^ Liv. i^ OuJierU Maine^ 61 • 
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terwards one who was her heir, as to a 
moiety of the pretnifes^ had the legal eftate 
conveyed to him by the trullee : and it was 
held that the %<j/ eftate vefted in him by 
PURCHASE, and that it (hould defcend to 
his heirs on the part of the father, and 
could not follow the old ufe (x). 

For as to heirs ex parte paterna vel 
tnaterna, it does not appear that an heir of 
one fort has been ever held, even in equity, 
to be as a truftee for an heir of the other ; 
but, when the legal and truft eftates con- 
centre in the fame perfon, the truft eftate 
becomes abforbed in the legal [y). 

If a perfon fo feifed make a feoffment in Rent, 
F££> referving a rent to him and his heirsi 
the rent (hall go to his heirs ex parte pa- 
te rn a {£). 

But otherwife of a rent referved on a 
grant of fuch eftate yir life or in tail {a) ; 
for, on fuch grant, the reverfion was left 
in the grantor, which muft defcend to his 

heirs 

{x) See the cafe of Doe on Dem. of Balch «. Putt, or 
Pott, in Dough 773, 774. 777. 

( jf) See Doug. 779. ; and foji. 191. 

(z) Co. LitU X2. b. 

{a) Co. Lift 12. b, znAante^ p. 171. (ti/}« 

N 4 
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heirs on the part of bis inotbef ; and the rent 
fhall follow fuch revcrfion as its incident : 
but when the grant was in fee ^ there was 
no fuch rcverfion to which it could atta^ch ; 
and confequently it muft be confidered fub- 
ftantively as a new eftate. 

tnfcfor So if A. havine a leafe to her and her 

heirs for lives, devife it to her daughter, 
and afterwards the leafe be renewed ; this 
laft is a NEW leafe^ and, as fuch, fhall de- 
fcend to the heirs on the part of the fa- 
ther {b). 

Tm* Thirdly, as to a fine. 

A FINE Unned by tenant in tail 
affeSis jnot the reverfion or remainders over, 
when in another person {c) : 

Bui if HB HAS THU FEE IN HIMSELF, 

the fine extinguifhes the efiate taily and brings 
the reverfion into pofjefjion (i). 

And, confequently, this being the old 

fee^ if it had defcended ex parte materna 

before the levying of the fine, it muft do fo 

after- 

{h) Precedents in Chancery^ 319. Mafdn and Day; 
and I Jtk. 480. Picrfon v. Shore* 

{c) (So they claim within the time prefcribed*} 
J Cruifey 208- Co. LitU 372. a. 

{d) xCrutfe^ 274. Ci?r//&# 257. 26i# 
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afterwards ; as the fine does not zffeCt it 
otherwife than by bringing it into pof* 
feffion : 

. Unlefsitbe A FINE SUR done, grant, crmit^ 
& RENDER :Jorifaper/on^Jet/edEX parte 
MATERNA, iWjy SUCH FINE, // mil operate 
as a feoffment and re^enfeaffmenty and give 
bim A NEW ESTATE; wbicbjhallj confe^ 
quently\ dcfcend to bis beirs on the paRT 

OF HIS FATHER (^). 

But ** this is THE ONLY SORT OF FINE 5«r«jp«. 

which gives a new estate : for if a per- 
fon, feifed ex parte materna^ levies a fine 
fur cognizance de droits come ceo &c. and 
either makes no declaration of the ufes, or 
declares it to be to the ufe of himfelf and 
his heirs, the lands will ftill defcend ex 
parte materna ; becaufe it is ilill the old ufe ; 
which, confifting in trufl: and confidence, 
will follow the nature of the land, and 
will defcend as the land would have de- 
fcended if no alteration had been made: 
and it is totally immaterial whether the ufe 

be 

{e) Carth. 140. Rice v. Langford. Dyer^ y.u 
fl 84- 
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be cxprefsly declared upon fuch fine, or 
permitted to rife by implication (y)." 
jiicwvirj. Fourthly, as to a recovery. 

It ft com- A common recovery is tiow confidered 
S^wc. merely as " a form of conveyance," or 
common afTurance [g] ; and, therefore, if 
no ufes be declared^ nor any raifed to the 
recoveror, its operation is the fame, as to 
this point, as a feoffment or fine. ^ Each 
vk. of thefe conveyances pafles a fee {h) ; but 

the fee effe£ted by either is immediately to 
the ufe of the perfon conveying (if fuch 
appears the intention of the parties) (/) : 
and as he is thus in of his ancient ufe^ and 
the ftatute uniting the pofleffion to it, he 
is confidered as in of his old estate ; 
and, confequently, the defcent remains as 
before. 

T:hus 

« 

(/) iCrui/eiji. And fee siiCoCarth. 140 — i*; 
Chetwynd on FineSf fee. 12. p. 84. and Barnes^ 467.*' 
Armftrong, d. Neve £5* al. v. Woolfey & al. 

{g) See I Wilf. 73. I Burr. 115. 1 16. i C2. 
15. b. Crd. Jac^ t^'^. pL 3. ,Hob. 28. 

(A) See 1 Burr. 91. ; and antey Of FeofFment 
and Fine, p. 179. i84. 
And fee Hob. 322— -»3. 

(0 See Gilb. Rep. 17. and note; and Dougl 26. 
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Tims ifaperfon^feifed ex parte materna f^^^ 
IN FEE, fuffers a recovery^ and no ufes be de^ 
clared^ nor any confideration appear to raife 
them to tberecoveror^ the use results; 
or if the ujes be declared to the recoveree and 
bis beirs^ be is in of ms old estate, 
wbicb Jhall continue to defcend as if no reco* 
very had beenfuffered (k). 
^ So o/'tenant in tail : but here we ?y«eoi«t 

*^ in tail. 

muft be careful to obferve, that, if a reco- 
very be fufFered by tenant in tail, tbe 
ufes Jhall follow the defcent OY such es- 
TATE TAIL, and notofthereverfoninfee 
which he might have expeSlant thereon : for 
the fee efFeded by the recovery arifes out of, 
or rather is an enlargement or ex tenfion of, 
the eftate-tail| and has nothing to do with 
the reverfion, which the recovery wholly 
annihilates. 

And, therefbre, if a. tenant in tail, 
feifed tTi parte materna by descent, fuf-^ 

fir 

• 

{k) See I And. 127. pi. 173. Hoh. 27 — 8. Byer^ 
146. fU 70,71. 1 Brownl 1:1. Cro. Jae. 643. 
pi. 3. 9 Co. 8. b. Gilb. Rip* 16. 18. See further, 
Touchjl. 39. note (2). 5 Com, Dig. 582. Ufes, 
(D. 2.) 22 Viner, 188. Ufes, (F.) pL 2. and 
p. 214—15. (0.5.) pL I and 2. 5 Bac. Ahr. 382—3. 
Ufes and Trufts, (I.) pU 6 and 7. ; and fee alfo 2 Co. 
77. and Chitwjndon Fines ^ fee. 12. p« 84* 
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fer A RECOVERY, the fee efcBedbyfucb rer 
coveryjhaildefcend to his heirs ON thi5PAJ[^t 
OF HIS MOTHER : but bod be t^ken the 

ESTATE, TAIL by PURCHASE, or BY DE- 
SCENT EX PARTE PATERNA, the fee fi 

effeSied Jhall go to^ bis heirs ON the part 

OF HIS FATHER. 

Taf^intcby As where tenant in tail by purchase 
having the reverfign in f^e in himfelf by 
defcent) and both w parte materna^ fuf- 
fered a recovery to the ufe of himfelf and 
his heirs for ever ; it was refolved that the 
lands fhould go to his heirs on the part tf 
bis vATHEiSii and HOT to thqfe on the part of 
his mother; *' because the tenant in 

TAIL TOOK BY PURCHASE, AND NOT BY 
DESCENT." 

And it was obferved by Willes, C. }• 
when delivering the opinion of the court, 
that ** if what Pigott fays(/) be true, 
that the recoveror comes in in continu-- 
ANCE OF the, estate-tail, and the 
recovery enlarges the eftate-tail, which > by 
fuppofition of law, has perpetual contlnu*^' 
ance, then the reverfionary interefl; could 

never 

(/) On Recoviries, 21. And fee i Co* 62. a. and b: 
and I Freemarty pL 465. p. 363-**4« Benfon v. Hudfon* 
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never come into poffeffion :'* and faid, 
that " whether the recovery difcontmtied, 
barred, annihilated, or conveyed, the ef- 
tate-tail, he thought it was the fame 
thing/* 

And the opinion of the court was, thsCt 
by fuch recovery a fee was conveyed to- the 
recoveror ; and as there could not be two 
fees {m)j the reverfion in fee canae too late; 
fo that it was not the reverfion that was 
conveyed ; but thatf^^^ ujes arofe outofTK^ 
ESTATE-TAIL, which thc rccovere^ had 
BY PURCHASE Originally, ^r^Z^r;^^ doni^ 
and NOT out of THE r^ver^iqn: and 
that after his death, the lands in queflioa 
defcended to his heirs general, and not 
to bis hein ex parte materna, because he- 

tooktke ESTATE-TAIL ^y PURCHASE (;?).'* 

But had he taken the ejiate-tail by de- 9iut^t$iu 
4CENT, the fee effedled by the recovery 
would have followed fuch defcent, and have 

gone 

(m) See Hob, 323. Carthew^ 158- Plowd. 560. a. 

(«) Martin «» Dem. «/* Tregoirwell v. Stracbaji 52f 

«/. X Wilftb* 2 Sira. wjq \ and ^ BrcwrC s Cafes 

in Parliament^ 486. Note, The point on which this 

cafe turned does not appear to have been fuQiciendy 

l^idvexted to by Strange* 
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go.ne to his heirs ex parte materna. This 
feems clear from the ftrefs laid by the 
court in the laft- cited cafe on the recoveree's 
having taken it by purchase : and Lord 
Hardwicke faid that ** he took it for 
law that A TENANT IN TAIL fufferttig a 
recovery is in of his old use ; and that 
THE ejiate is difcharged of the ftatute de 
danis [o)r 
Onexoa. If a finc and recovery be for a particular 
purpofe, the feveral deeds, fine^ and re- 
covery, fhall be confidered as one ^con- 
veyance, and neither be permitted, by. 
its peculiar properties, to operate to the 
deftruiStion of the intent of the parties [p). 

As where baron and feme covenanted to 
levy a fine of lands defcended to the feme 
from her mother, which was levied ac- 
cordingly, and a recovery afterwards fuf- 
fered; it was held, that the deed, fine, and 
recovery made but one conveyance; that the 
eftate moved originally from the gog- 
nizor, (which, in this cafe, was the 

feme J ; 

{o) See I Jtk, 9. ; and fee alfo Lord Derwintm 
water* s cafe^ g Mod. 1725 and i .Wilf j^, (The 
J?,cporter's quan.) 

{p) See 2 Co. 75. a, 3 Atk. 748. Gilb. Rep. 
17. 2 Cruifcf^^* 52. 
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feme) (y) ; and that what the cognizor had 
not parted with was dill in fuch cognizor;' 
and, therefore! (^ much as was not declared 
of the ufes upon the recovery was ftill to 
the OLD ufe : the nature of the common 
recovery being but as an inftrument for 
raifing the ufe (r). 

And laftly, w6en the legal estate ^^y^^ef, 

the equitabit 

defcends in fee^fimpk ex parte materna, jf^'/"'^ 
and Mf EQUITABLE ESTATE ex parte pa* 
terna> or vice verfa, the equitable 

ESTATE shall MERGE IN THE LEGAL J ^/J*^f*"^ 

and both Jhall follow the line through which ^•«« 
the LEGAL efiate defcended[s). 

So alfo if the equitable eftate had de- ^y^pj»'- 
fcended ex parte materna and the heir had 
had the legal eftate by purchase, the 
equitable eftate would merge and be utterly . 
extinguifhed in the legal; which would, of 

courfe, 

(y) 2 Co. 57. b. 77. b. ; and DougL 44, 45. Hurd 
V. Fletcher & aL ; and both alfo cited in i Cruife^ 
182—3. 

(r) Abbot t;. Burton, 11 Mod. iSi. ; and in 14 
Fin. Jhr* Heir, (W,2.) pL 6. Com. Rep. 160. 
S, C. ; and fee 5 Com. Dig. 582. Ufes, (D. 2.) and 
2 Co. 58, b. ; and Cro. Ja^. 643. pi. 3. 

(x) I><?»^/. ,771— 780- Goodright lejfee o/Altton 
V. Wells £sr al. 
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ccmrfe, go to the heirs on the part of tbe 
father (/). 
T^umd And, by Willes J. ** when the qucftion 
/mJi is between thofe of the paternal and thofe 
of the maternal line, the law always gives 
the preference to tbe former («)/' 
Tfporfiib. And| by Buller J. as ** where two 
titles anite» the party fhall be in of the 
beft;'* and as the clear legal fee^fimple 
is, in thefe cafes, the heft, the party ihali 
therefore be in of it {w). 

(/) Doe on dm. of Balch v. Putt »r Pott, died ly 
Wilf. Dougl. 773 and 777* 

(«) Dougl. 778. 

(w) Jiid.Tj(i* 
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A. 

ABATEMENT~pagc 1.30. 33. 45. 
Abeyance— 131. 

Advowfon— curtefy of advowfon, when the wife dies before 

avoidance, 39. 
prefentation to, 39; 43. 55. note (m). 60. 
ufurpation of, 61. 
appendant, 61 • 
Appendancies — feifin of, 6i. 
Aflets — Elands defcending are aflets before entry, 3y. 
Aflize— -40. 53. note (6). 
Attorney— Entry by, 56. and note (r). Livery of feifin, 58. 

note; continual claim, 58. note. 
Attpmment— 6. iii. note. 

now unneceflary, 22. 

originally coram paribus^ III. note (/)• 

Avowance— -on a feifin in law, 39. 

B. 
Baftard «fg:«J— 144. 
Blood— (Half). See half-blood. — ^Nearcft of blood, whom, and 

how they take, 152. note. 
Borough Englifh — defcent of, 89. note, and 148. note. 

a pofthumous ifiue may enter on h)s elder 
brother, i38« note (#}. 

O Claim 
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C- 

Claim — (continual), 46. 

by attorney, 58. note. 

Common (tenants in) — when the poffeflipn of one is that of 

the others, 52. 
take always by purchafe, 150. note- 

177- ' 
Condition — who may enter for condition broken, 56. note (r). 

133. note ♦. 172. 
perfon entering is in of the old cftatc, 173, and 
note {a). ' . , 

Coparcenary — entry by one coparcener, 52. 

coparceners take always by dtfcetit; 150. note. 

177- 
Copyholds — furrenderee dying before admittafice, 20. 

admittance of the particular tenant is that of the 

remainder-man, 21. note (w). 50. note, 
copyholder may rcleafe his right to a wrongful te- 
nant, 31. 
his poffeffion is that of the lord^ jf ^• 
holds at his will, 51. and note (i), .V 
what he may do before admiflion, 52. note (/). 
is in in Jiatu quo prius , on entering for condilidii 
broken, without a new admittance, 173. note 

copyholders not originally villeins, 52. note {m). 
copyholds are fubjeft to the fame rules as freekolds 

are with refpe£t to the coalefcencc of eftates, 16"] • 
and alfo as to the changing of the defcent from the 

maternal to the paternal line, 174, 
J^oJfeJJio fratris may be of them before admilEon* 

51 — 2. 
the freehold remains in the lord of whom held, 5I. 

and note {%). 
free-bench* See Free-Bench* 
See Surrender, and Leafe. 

Counties 



Counties— origin of, 8. note {k).. 

Cortcfy— nocurtcfyof aright, 36. 
nor of a feifin in law, 38* 

nor of a reverfion or remainder on a freehold, 1 1 1. 
of curtefy where the wife had been difleifed, 38. and 

notes [g) and (A). 
curtefy of a copyhold, without the admifBon of the 

wife, 53. note (8). 
what feifin fufficient to entitle the hufbanc^ to his cur^ 

tefy, 38. ^6. note (r). 
curtefy admits of no mefne feifin, 80. 
at what time the eftate is faid to veil in the hufband, 

82. 
tenant by curtefy holds of the lord, 83. 

Deed — operation of a deed on an eftate defcended ex parte ma» 

ternOi 179. 
Demcfnes— (the king^s), loi. and note (/). 

Defcent — the anceftor taking by defcent, i. 23. 
canons of defcent, 88. 
the father may inherit to the fon as his coufin, 88. 

note {a). 
immediate idefcent, 88. note {a). 
right of reprefentation holds in defcents by cuftom, 

89. note {b). 
defcent of a right, 64. 
of an eftate in poffeffion, 127. 
of an eftate in reverfion or remainder on a freehold, 

91. no. 118. 123. 148. &c. note (^). 

of a truft, 171. 

defcents ex parte materna^ 147, &c. 

what fhall break the defcent, and give the preference 

to the paternal heirs, 149*173. 
the rules of defcent not to be altered, I48, and note 

O 3 Defcent 



INDEX. 

t)cfccnt— when a pcrfon takes by deCccnt, 17. 157. 174. 

it is not in the clcftion of the heir to take by defccnt 

orpurchafc, 175. 
dcfcent is favoured, 174. 
Sec Half-Blood. 

Dcvife— executory devife j fee that title. 

devifes known to the Saxons, 7. note {t). 

death of the devifec before that of the devifor, 15. 

135- 
devife gives a feifin in law, ao. 

devifec dying before entry, 20. 

entry of a devifec for years makes a pofe/^o fratris^ 

50. note, 
when the devifec muft take, 134— 5* 
when the devife of an eftatc defcended ex parte ma^ 

ierna (hall break fuch defccnt, 1 76. 
when not, 1 74. 

Diffeifin— I. 38. 64. , ^ 

Bomtnium direBum of lands— originally in the nation or tribe, 

in the king, 100. 
jD^fww^wi ttri/^— in the tenant, io8. 

Dower — of a feifin in law, 30, 32. 

but not of a reverfion or remainder on a freehold, 30. 

67. III. 
nor of a right, 36. 
of dower when a ftranger abates, 32. 
when the hufbaiid had been difieifed, 37. 
dower defeating feifin, 65. 
dpwagcr is in by her hufband, 65. 
endowed of lands of which (he was not dowable, 68. 

note (^). 
accepting leafe or guardianfhip, 69. 
recovery againfl a ftranger to whom the heir had leafed 

the whole lauds, 72. 

Dower 



INDEX. 

Dower— of claiming againft the heir who took hypurchafe, 73. 
mother endowed before the gr^idmother, 75. 
dower is favoured^ 8o. 
affignment of dower^ 81. 

the dowrefs holds of the heir^ and is attendant on 
him, 83. 

a remainder on an eftate in dower^ not goed^ 66. 
note (*). 

E. 

Elegit— (tenant by), 48. 

Entry — ^heir before entry has a fcifin in law, 25. 

and a relief fliall be paid on his death, 26. note (/). 

he may releafe to an abator, 31* 

his wife (hall be endowed, 32. 

he may maintain a writ of right, 40. 

the lands defcending are aflets before his entry, 39. 

whether he may leafe before entry, 49. 

entry, what, and how made, 44. 

by the heir, 45, 

by guardian or lord, 47. 

by tenant of a chattel intereQ, 48. 

by a dcvifce for years, 50. note 5 and fee p. 2o, 

by a particular tenant, 21. 50. note. 

by a copyholder, 51. 

by one coparcener, joint-tenant, or tenant in common, 

52- 
by a younger brother or a fiftcr, 55. 

by a ftrangcr, 56. 

by attorney, 56, and note (r). 

tight and title of entry, 28. 

not tolled by the defcent of an eltate, of which the an- 

ceftor was never abfolutely feifed, 19. 
nor by the defcent of a reverfion or a remainder on a 

freehold, 110. note (r). 

O 3 Entry 
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Efttry— of entry by a pofthamous heir. Sec In&nt in Ventre fa 

entry to avoid a fine, 57. note (r). 59. note (x). 

Equitable eftate-— cannot coalefce with a le^al one, 1 60. 

when it (hall merge in the legal eftate, 171. 
191. 
Equitable relations, 22. 

Efcheat-^title byefcheat; the lord muft enter or bring his 
writ, 2. 83. note [n). 
entry of' a pofthumous hei* in cafe of efcheat, 133. 
140. 145, ^ 

Efplees-— (alleging of ), 40> 4^* 
Exchange— death of the party, 20. 

Executory devife — the ulterior fee is defcendible, 5. 122. 

but is not fold to be vefted while the anterior 

one continues, 5. note (^), and 143. 
nor is it fubjeffc topojjejjio fratris^ 117, 122. 
of the entry of the pofthumous iflue of the 
, perfon taking the anterior fee, 142. 

F, 

Feofiinent — ^incomplete without livery of feifin, iq* 
feoffment and re-enfeofFment, 181. 

Feudal fyftem — origin of, 7. note (/&). 91. 

feuds, annual, 93, 102. 
/ at will, I07, 

for life, T07. 

held of the ftate, 92. 102. 
of the king, 100. 

fine of Jands — cognizee dying before execution, yet the heir in 

by defcent, 17. 
gives a feifin in law before execution, 1 8. 
pntry to avoid a fine levied with proclamations, 

57. note (r), 59. note [s): 

Fine 



I N. D. E X. 

Fine of lands— when a fine levied of lands defcended ex parte 

materna fliall change the defcent, and caufe 

them to go to the paternal heirs, 1^4- 
operation of a fine by tenant in fee or in tail, 
184, &c. 
Fine oh admiffion of copyholder, 21. note (w). 53. note (4). 

173. note (a). 

Fine to the king, 104. note. 

Formedon— -(writ of), 41. 

Free-Bench— where the hufband dies felfed, 38. note {k). 

where he was never admitted, 53. note. 

the law cafts the poffeflion on the widow, 81. 

if the widow takes the whole lands as her free- 
bench, fhe (hall hold of the lord, 83. note (m). 

Freehold eftate— the tenant of the freehold has die feudal pof- 
feflion, or feifm in deed, 27. 108. 131. 
the freehold not to be in abeyance, 131. 
the freehold of eftates held by copy is in th£ 
lord, 51. and notc(i). 

Gavelkind— infant may releafe his right in gavelkindJands, 32. 
the entry of one brother is the entry of all, S3- and 

note (m), 
right of reprefentation, 89. note (b). 
remainder limited of gavelkind-lands, 149. note, 
defcent of fuch remainder or of ^ reverfion, 153* 

note. 
Guardian— entry by the guardian, 47. and fee 132- 

widow accepting the guardianfhip of the heir was 

barred during his minority, 69. note (1). 
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INDEX 
H. 

Half-blood— Sec Pojfejfto Fratris. 

children by different wives cannot fucceed to eack 
other; but they may fucceed as the heirs of 
their common parent. Up* 124. 125. and note 
(*). 1 2(5. * ^ 

Heir— what he may do before entry. See Entry. 

what the heir of a copyholder may do before admiffion. 

See Copyholds, 
limitation to the heir fixed in the anceftor, x66^ 
**heir," in the fingular number, 170. 

I. 

.Incidcnts«-»feifin of, 6i* 86. 

follow tlieir principals in defcent, ibid, and 171. 
183. 
.lalahts — entry by their guardian or lord, 47. 132. 

by a ftranger in the name .of an infant, 57. note (5). 

Infant in Ventre fa Mere^foTmtrlj not confidered as in eje, 131. 

but now, generally, as abfolutely bom, 

fuch pofthumous iiTue may enter on 
the perfon taking by defcent, or 
performam doniy 131. 133. 138. 

or who takes a reverfion, 133-139. 

or a remainder vefted before his birth, 
133. 140. 

orbyefchcat, 133. 140. 

but coiild not have entered on a person 
taking by purchafe, 133. 136.140. 
, on an executory devife to A. in fee, and 

if he die without ifTue, then to B. 
in fee, it feems that the pofthumous 
iflue of A. may enter on B. 142. 

Infant 



INDEX. 

Infant in ventre Ja mere^^^ii the entry of the pofthumous iflue 

of the baftard eigne and mulier puiftii^ 
144 and 146. note (6). 
of the mefne profits from the death of 
the anceftor to the birth of the 
pofthumous iflue, 146. 

Inftant, 35. 

Joint-tenant -«» one joint-tenant cannot furrenderto his com- 
panion, 33. note* 
entry tx prefentation of one joint-tenant, the 
entry or prefentation of all, 52. and note {m)M 
joint-tenants take always by purchafe, 150. and 
note, 177. 

Kings^-eleftive, 94. 97. 

become for life, loo. 
hereditary, 98. loi. 
how chofen and inaugurated by the northern nations in 

early times, 97, &€• 
the king reprefents fociety as to the military power, 100. 
and as to the property inlands, ico. 102. note, 
and alfo as to the executive power, 103. note, 
and hence profecutions for criminal offences are carried 

on in his name, 102. note. ~ 
he is the chief magiftrate, 105. note. 

King's Bench— J 06. note (/). 
King's Demefnes — loi. and note (3). 

L. 

Leafe— pofleffion of the leflee is that of thcj^or, 27. 48. io3- 

leafe by the heir before entry, 49. 

by copyholder, 49. note (/). 53. note (3). 

Jeafe for lives renewed, 1 84. 

Lega! 



D E X 

Legal ^ftate~Sce Equitable Eftate. 

legal eftates by dcvifc fubjcc^ to the fame rules 
as thofe created by deed, 1 67. 
lord -Gentry by the lord, 47, 
See Efcheat. 

pofleffion of the copyholder is that of the lord, 51, 
the freehold continues in him, 51. and note (*). 

M, 

* Magiftrates — in rude ftate«, 95. 

the king is, in this 'nation, the chief magiftratCj 
105. note, 

Mattrna (Dcfcentsepeparte), j/^j, &c. 

Merger— an eftate tail will not merge in a fee, 113. 

but otherwife of an eftate after poflibility, ice. 1 14. . 

truft-eftate merging in the legal, 171. 191. 
Mefne profits— who entitled to them from the death of the an- 

ceftor to the birth of a pofthumous heir, 146, 

Ti/lulier pui/ne, 144. 

•p. 

Parcenary— See Coparcenary. 

Particular eftate — equitable, when the remainder is legal ; and 

viceverfoy 160. 
for years, 161. 165. 
none in the anceftor to whofe heirs the re. 

mainder is limited, 162. 
joint or feveral, 163. 
determinable, 164. 
by implication, 164. 
eftate interpofing between the particular one 

and remainder to the heirs, 165. 167. 
vefting or attaching in the anceftor, 166. 

4 ^Particular 



INDEX. 

Particular eftate — ^when the ultimate limitation is to the right 

heirs of the grantor, the heirs fhall be in 
bydefcent, though the anceftor take no 
particular eftate himfelf, i68. 
othcrwife of copyholds. See at the end 
of the Errata* 

Paterna (De{ccnts «v/»jr/f)— paternal line preferred/ 147. ipa* 

Pojfeffio Fratris — of copyholds before admiffion, 52. and note 

(/). : • . 

is not favoured, 58. 

how made of corporeal hereditaments, 43 

&c. 
of incorporeal, 48. note (y). (Jo. no. and 

note {t). 
of appendancies, 61. 
of a remainder or reverfion on a freehold, 

27. 63. 72. 1 10. and note (/}. 
of what hereditaments it may be, 84, 
Poffibility— is defcendible, 5. 

Poflibility (Tenant after) — is quajl tenant for life ; and his eftate 

will merge in his reverfion in fee, 

Pofthumous heir — 131. See Infant in Ventre fa Mere. 
Power— appointee is in by the original donor or grantor, 159, 

160. 
Purchafe — the anceftor taking by purchafcj i. 3. 6. 43. 

incomplete in the life of the anceftor, 16. 

purchafer cannot allege Seifin in an anceftor, 40. 

need only prove a fixture of property, 43. 

takes 2// antiquum^ 88. note {a). 147. 

when a perfon ftiall take by purchafe, 149. note* 
152. 155. 180. 

words of purchafe, 152. note. 154. 168. 

Pordxafer (Fkft)— 3. 6. 43^ 1 1 o. 4ioj^ (x). i x 8* 

Recovery 



INDEX. 

R. 

'Recovery— mIocs not give a fcifin in law before execution ; yet, 

on the recovcree's dying before it be ferved, exe- 
cution may be fued out againft the heir, i8. note 
(p). 60. 

a common recovery is a mere form of conveyance^ 
186. 

and only an inftrument for raifing an ufe, 191. 

efieA of it when fuffered of an eftate defcended ex 
parte "maternay 186. 

Relief— payable on the death of him who had only a feifin in 

law, 25. note (/). 
Remainder— defcent of, 4.91. no. 153- note. 

is defcendible though contingent, 4. 
livery of feidn given to the particular tenant 

enures to the remainder-man, ai. 50. note. 
210 feilin of a remainder on a freehold, 27. 85. 

no. 
nor dower, 30. in. 
norcurtefy, in. 

remedy of the remainder-man, 41% ' 
grantable, no. 
when a contingent remainder muft vcft, 1 34. 137. 

141. 144, 
when a remainder muft be taken, 134. 150. note» 

^'S^t— 3. note, 
pofthumous iflue might have entered on him who 

took a remainder vetted before his birth, 133. 

140. 
but not on him who took one dependent on fuch 

event, 140. 
remainder in Borough Engliih or gavelkind, 149. 

note, 
remainder to the h$irs general, 155. 168 • 180. 

Remainder 



INDEX. 

Rcmamder— to the heirs fpccial, 156. 179. 180. See Particu- 
lar Eftat;e. 
when a remainder to the heirs fliall be veiled or 
fixed in the anceftor, 166. 

remainder on an eftate in dower not good, 66. 
note {by. 

Reverfion-^what, i8o. 

on a chattel intereft, 27. 48. 109. 
on a freehold, 27.37. note (^). 49. note(/). 63. 
87. 109. 116. 
on an eftate in dower, 66. 1 16. 
incurtefy, 11 6. 
on an eftate-tail, 112. 1 1 8. 
eftate after poffibility, &c. 113. 

defcentof a reverfionon a freehold, 91, no. 153. 

note (d). 
does jnot toll in entry, no. note (r). 
fuch reverfion is notfubjed tQpoJfeJfiofratris^ i lo, 
, dower or curtefy, in. 
isgrantable, no. 

but not fo as to take ejBeft infuturo^ in, note (/)• 
pofthumous iflue may enter on the reverfioner, 

133- 139- 
Right— 28. 64. 

releafe of right, 31. 

no feifin iower, or curtefy of a right, 36. and ?iote {e\ 
64. 86. 
Right (writ of) — 40. ^i). 

S. 

Shelly's cafe (rule in) — 17.157. 
Seiiin, aftual— -on a purchafe, 3. (J. 43. 

on a defcent, 23. 41. 43. 

how obtained, 43, &c. 

how defeated, 64, Sec. 

7 Scifin. 



INDEX 

Seifin, a£);ual — how recovered, 58, note. 61. 

felfin in law, 25. 
rebuttal of, 26. 35. 50. 

a fine gives a feifin in law before execution, i8, 

but not a recovery, i8.note(/>). 

a devife gives a feilin in law, 20. 

dower of a feifin in law, 30. 32. 

curtcfy, 38. 

no feifin of a revcrfion or remiinder on a free- 
hold, 27. 49. note(/). 85. 

nor of a right, 36. note (e), 

dying feifed, 24. note (a). 38. note (i). 

alleging of feifin, 40. • - 

difcontinuance of, 24. note (a). 38. note (i). 84. 

prefumed to continue if the contrary be not 
fhown, 84. 

feifin in right of the wife, 54. note (/). (10.) 57. 

* n^ote (r). (6). 

the feifin or feudal poffeflion is in the tenant of 
the freehold, 27. 108. 

though by'wrong, z6. 28. note (*). 30. 64. 

livery of feifin given on the creation of a freehold 
eftate, 108. See p, 6» 10. 47. 

by attorney, 58. note. 

to the particular tenant, enures to thofe in re- 
mainder, 21. and note (w). 

Statute-merchant and Statute-ftaple (tenant by)— 48. 
iStria fettlement, 168. 

Surrender — one joint-tenant cannot furrender to his companion, 

33. note, 
of a copyhold — the heir may furrender before ad- 

miffion, 52. note (A) (4), 
but a right cannot be furrendered, 3 1, 32. 
the admiflion relates to the furrender, 20. 
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INDEX 

T. 

Tail (eftate)-*-will not merge in the fee, 113. 

pofthumous iflue may enter on the revcrfioncr, 

&c. 1 39, &c. See Infant in Ventre fa Mere. 
reverfion on eftate-tail, 112. 
after pofTibility, &c. See Poffibility (Tenant after), 
fine levied by tenant in tail, 1 84. 
recovery, 187. 

Ten — numbering by tens, 8. note {k). 
Trufts— truft eftates fubjeflis of chancery, 168. 

trufts are fubjeft to the fame rules of defcent as legal 

eftates, 171. 
the ultimate limitation to the right heirs of the perfon 

creating it, 171. 
truft-eftate merging in the legal, 171.182. 191. 
when a new acquifition, 182. 

'ifwelve (number) 11. note (^). (i-3)« 

Tythings— 8. note (/&). 

U. and V. 

Vetting and devefting— a remainder is defcendible before it b« 

vetted, 4. 
when a fee is limited on a fee by way 

of executory devife, the executory 

fee is not faid to be ttridUy vetted> 

5. note(^). 143. 
when a contingent remainder muft 

veft, 134. 137. 141. 
when a limitation to the heirs (hall veft 

in the anceftor, \66. See Infant in 

Ventre fa Mere. 

Ufe— resulting ufe, 168. 180, i8k 185, 186. 

FINIS. 
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